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THE INFLUENCE OF MODERN AMERICAN CONFLICTS 
THEORIES ON EUROPEAN LAW 


On June 1 and 2, 1981 an international colloquium on the above- 
mentioned topic took place in Bologna, Italy. At the invitation of the 
law faculty of the University of Bologna, Professors P. Mengozzi 
(Bologna) and E. Vitta (Florence), twenty-one specialists gathered, 
eight from Italy, ten from other European countries and three Ameri- 
cans. After Opening Remarks by Mengozzi evoking the spirit of the 
origins of private international law linked to his celebrated univer- 
sity, four Europeans addressed the symposium topic: Vitta in gen- 
eral terms, Lando (Copenhagen) with special reference to contracts, 
Siehr (Hamburg) to family law and Hanotiau (Louvain) to torts. 
They were followed by American Reports by Juenger, Lowenfeld and 
Reese. .In the subsequent discussion, Mosconi (Pavia), von Overbeck 
(Fribourg), Pocar (Milan), Sauveplanne (Utrecht), Evrigenis (Thes- 
saloniki), Hartley (London), North (London), Picone (Bari) and 
van Hecke (Brussels) made extended contributions. We take plea- 
sure in publishing the principal papers. 











EDOARDO VITTA 


The Impact in Europe of the American 
“Conflicts Revolution” 


What has been described as the American “conflict revolution” 
consists of doctrinal writings and case law which have dominated 
American practice since the fifties. This development started in the 
thirties when a number of distinguished law teachers began to criti- 
cize the traditional way of solving conflict of laws problems. The ex- 
tent of the rejection of the “old” methods bv the various American 
conflict theories is not the same and the pr*),;esals for resolving con- 
flict protlems differ. But all of the modern thee::es have in common 
a critical attitude towards mechanical choice of law rules and the 
desire to make conflict law more responsive to the demands of sub- 
stantive policies. 

The main objection to the traditional choice of law rules centers 
around a specific accusation, repeated over and again in different 
terms. Such rules—it is said—are rigid in their structure and pro- 
duce capricious results. Classifying in abstracto broad categories of 
cases and deciding beforehand by which law each of them should be 
governed has been described by Prof. David Cavers as a “blindfold 
test.” Others decry the mechanical and a priori character of such 
rules and would replace them with a more elastic approach, permit- 
ting individual ad hoc solutions. 

As to the proposed new solutions, a comprehensive statement of 
the various theories is out of the question here. But some general- 
izations are possible. We find that American authors have in turn 
suggested that judges confronted with specific conflict cases should 
apply: a) the law having the greatest number of or the most impor- 
tant connections with the case: this is the “most significant relation- 
ship” theory (also called “center of gravity,” or “grouping of 
contacts” theory) one of the principal features of the Restatement, 
Second, Conflict of Laws (1971);? b) the law of the forum, if the fo- 
rum has an interest in the application of its law: this is the “govern- 





EDOARDO VITTA is Professor of Private International Law, University of Florence. 

1. See Cavers, “A Critique of the Choice of Law Problem,” 47 Harv. L. Rev. 173- 
208 (1933-1934). 

2. See Reese, “Conflict of Laws and the Restatement Second,” 27 Law & Con- 
temp. Prob. 679-699 (1963); id., “Discussion of Major Areas of Choice of Law,” 111 
Recueil des Cours 315-416 (1964). 
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mental interest” analysis proposed by Prof. Brainerd Currie;* c) the 
lex fori, considered the basic law, to be displaced only exceptionally 
by a foreign law: this is the gist of Prof. Albert Ehrenzweig’s theory, 
at least in an early phase of his thought;* d) the so-called “better 
law” (or “better rule”) approach, namely that law, of the laws con- 
nected to the case, giving the most satisfactory practical result in 
the settlement of the case: this was originally proposed by Prof. 
David Cavers.® 


These generalizations are, of course, over-simplified. Also the 
various theories, as originally proposed, have, in the course of time, 
been revised by scholars and judges (see infra, text following n. 57). 
Still, such generalizations may help to emphasize the contrast to the 
traditional conflict of laws method, which attempts to provide solu- 
tions for future cases (as rules of law generally do). It is designed 
to consider in advance the question of the most appropriate con- 
necting factors for various types of cases. In so doing, the tradi- 
tional approach also evaluates policies underlying the choice of law. 
The traditional method, moreover, considers the lex fori as but one 
of the laws possibly to be chosen, rather than as the basic law. 
Though sometimes it will take into consideration the content of 
competing substantive rules, it does so only in a few well defined 
cases and to a limited extent. 


The new tendencies emerging in the U.S. have puzzled and 


amazed European scholars. It took some time for us to become fully 
aware of what was going on on the other side of the Atlantic. At first 
Europeans were moved primarily by intellectual curiosity about 
such novelties. Later however, some Europeans attempted to ana- 
lyze the American developments and perspectives. Their efforts 
took the form of comprehensive studies,§ of comments on single 





3. See Currie, Selected Essays on the Conflict of Laws (1963). 

4. See Ehrenzweig, “The Lex Fori—Basic Rule in the Conflict of Laws,” 58 Mich. 
L. Rev. 637-688 (1960); id., A Treatise on the Conflict of Laws 314-315 (1962). 

5. See Cavers, supra n. 1 esp. at 192 ff. 

6. See the following Hague lectures: Kegel, “The Crisis of Conflict of Laws,” 112 
Rec. Cours 95-263 (1964); Evrigenis, “Tendances doctrinales actuelles en droit interna- 
tional privé,” 118 Rec. Cours 317-433 (1966); De Nova, “Historical and Comparative In- 
troduction to Conflict of Laws,” 118 Rec. Cours 443-622 at 591-610 (1966); Ferrer 
Correia, “Les problémes de codification en droit international privé,” 145 Rec. Cours 
57-203 at 72-96 (1972); Lalive, “Tendances et méthodes en droit international privé 
(cours général),” 155 Rec. Cours 1 at 192-207 (1977); Vitta, “Cours général de droit in- 
ternational privé,” 162 Rec. Cours 9 at 163-189 (1979). See also De Nova, Le concezioni 
statunitenst- det conflitti di leggi viste da un continentale (1964);-Heini, “Neuere 
Strémungen im Amerikanischen Internationalen Privatrecht,” 19 Ann. suisse droit 
int. 31-70 (1962); Vitta, “Réflexions sur quelques théories récentes aux Etats-Unis 
d’Amérique en matiére de conflits de lois,” 47 Rev. dr. int. et dr. comp. 201-212 (1970); 
Hanotiau, Le droit international privé Américain (1979); Kegel, “Paternal Home and 
Dream Home: Traditional Conflict of Laws and the American Reformers,” 27 Am. J. 
Comp. L. 615-33 (1979). 
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doctrines’ or of references to certain aspects of these doctrines for 
the sake of comparing them to European developments.® 


European Criticisms 


The focal point of the attack on the American theories varies 
from author to author, but mostly relies on the following interre- 
lated considerations. 

Europeans tend to criticize all the new theories for granting 
judges a measure of freedom that goes beyond the limits of appro- 
priate judicial discretion. Accordingly prospective litigants are left 
in doubt as to how their case is going to be decided, which impairs 
the fundamental principle of certainty of the law.® 

The principle of legal certainty is of greater importance in Eu- 
rope than in the U.S., where courts feel more inclined to attribute 
primary importance to the satisfactory solution of individual cases. 
This characteristic of the American legal system does not imply, 
however, a denial of the idea that law consists of rules that claim ap- 
plication in future cases. Such rules may be statutory or judge- 
made. But, even then, the creation of new rules takes place through 
a process of successive interpretations. Thus modern American con- 
flict theories, advocating completely new approaches and sudden 
changes, deviate from the traditional manner of creating new law. It 
therefore appears that behind the widespread criticism of the new 
theories’ break with the principle of legal certainty, there looms an 
even larger issue. That is to say, the new approaches may have 
abandoned generally accepted notions about the nature of legal 
rules and judicial law-making. 

None of the American theories can escape this criticism. The 
“most significant relationship” theory requires a subjective appreci- 
ation of the links that make it important to submit a conflict case to 
one law rather than another. The “governmental interest” theory 
and the analysis it requires are likewise marked by a high degree of 





7. See Heini, “Eine Neue Methode im Internationalen Privatrecht? Zum Buch 
von David F. Cavers: The Choice of Law Process,” 1 Zeit. Schweiz. Recht 265-281 
(1967); Siehr, “Ehrenzweig’s lex fori-Theorie und ihre Bedeutung fiir das amer- 
ikanische und deutsche Kollisionsrecht,” 37 RabelsZ 466-484 (1970); Joerges, Zum 
Funktionswandel des Kollisionsrecht (Die “Governmental Interest Analysis” und die 
“Krise” des internationalen Privatrecht) (1971); Juste Ruiz, “Interest-Oriented Analy- 
sis Approach to International Conflict of Laws: the American Experience,” 23 Neth. 
Int. L. Rev. 5-52 (1976). 

8. See van Hecke, “Principes et méthodes de solution des conflits de lois,” 126 
Rec. Cours 399-571 at 458 ff. and 476 ff. (1969); Loussouarn, “Cours général de droit 
international privé,” 139 Rec. Cours 271-385 at 342 ff. and 363 ff. (1973). 

9. This criticism is widespread; see e.g., Loussuarn, supra n. 8 at 368; Lalive, 
supra n. 6 at 366 ff. Lalive quotes a message sent in 1887 by the Swiss government to 
the legislative body saying that case by case justice not answering to fixed principles 
brings about “total uncertainty” and, in turn, arbitrariness. 
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subjectivity. Subjectivity is even more rampant in the “better law” 
theory, which leaves it to the judge to decide which substantive rule 
best resolves the case. 


A second criticism frequently heard is related to the first: the 
new theories in practice largely rely on the lex fori to resolve con- 
flict cases.!° The so-called “homeward trend” accords with the prac- 
tice of judges in various countries to prefer whenever possible 
application of their own rather than foreign law. That trend is fa- 
vored by the new theories. As a matter of fact, when a judge is in- 
vited to evaluate the most significant relationship a case has with a 
given law, he is at liberty to conclude that the closest link is with the 
lex fori. He will probably reach the same conclusion if asked to de- 
cide whether the forum is the most interested state or which law 
should be considered the most satisfactory. 


Beyond that it must be noticed that the new theories sometimes 
expressly tell judges to apply, in particular instances, the lex fori. 
Thus the governmental interest analysis in Currie’s original version 
envisages that when the forum has a legitimate interest in the appli- 
cation of its own law, the judge should apply it without taking into 
consideration the possible interests of other states. Similarly, the 
application of the lex fori is suggested when neither the forum nor a 
foreign state have an interest and, finally, when two or more foreign 
states have an interest in the application of their laws and the forum 


state is disinterested.!!_ Ehrenzweig’s original plea to consider the 
lex fori as the basic law goes even further. He elevates the applica- 
tion of the lex fori to a general principle of Private International 
Law, to be displaced only exceptionally by the application of foreign 
law.!2 


The practice of American courts shows that judges are likely to 
exploit the opportunity afforded by the new theories. In the well- 
known Babcock case (1963) the New York Court of Appeals applied 
its own law rather than the traditional lex loci commissi delicti (the 
law of Ontario, where the accident happened). Numerous other 
courts have followed suit. Most of the decisions involve choice of 
law in the field of torts,!* but there are also contract (especially in- 
surance contract) cases and some that deal with other branches of 





10. This criticism as well is widespread. See Juenger, “La doctrina estadou- 
nidense contemporanea a través de algunos autores,” Primer seminario nacional de 
derecho internacional privado 249-275 at 272 ff. (Mexico City, 1979). 

11. See Currie, supra n. 3 at 155-156, 167-168. 

12. See Ehrenzweig, supra n. 4. 

13. See e.g., Babcock v. Jackson, 12 N.Y.2d 473, 191 N.E.2d 279 (1963); Reich v. Pur- 
cell, 67 Cal. 2d 551, 432 P.2d 727 (1967); Rosenthal v. Warren, 475 F.2d 438 (2d Cir.), 
cert. den. 414 U.S. 856 (1973). 
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the law.!* Recourse to the lex fori has mostly been justified by ap- 
plication of governmental interest analysis, which emphasizes the 
interest of the forum state in the application of its law.'5 But courts 
have also resorted to other theories, such as the most significant re- 
lationship and the better law approaches, to reach the same re- 
sults.16 Frequently courts resort in an eclectic fashion to more than 
one theory to justify these conclusions.!” 

The tendency to apply the lex fori amounts to a return to the 
kind of territorialism that, in the past, characterized certain schools 
of statutists!® and which has since experienced a limited measure of 
revival in some European countries as well.!9 However, the Ameri- 
can theories push territorialism very far indeed: it has been ob- 
served that the role assigned to local law by government analysis, as 
proposed by Currie, is unprecedented.?° Ehrenzweig’s conception of 
the lex fori as a basic rule has been said to constitute a denial of the 
very essence of Private International Law, which finds its raison 
d’étre in the necessity to apply, at least in some cases, a foreign law 
rather than the lex fori.?} 

Finally there is a third criticism: the new theories accord over- 
riding importance to the problem of jurisdiction as opposed to 
choice of law. A trend to that effect may also be discerned in Eng- 
land, where in certain cases (such as divorce, legal separation, 
guardianship and adoption of children, alimony) the exercise of ju- 


risdiction implies the application of English law. The new American 
theories go much farther. The tendency invariably to apply local 
law brings about a high degree of equivalence between judicial ju- 





14. See e.g., Intercontinental Planning Ltd. v. Daystrom Inc., 24 N.Y.2d 372, 203 
N.E.2d 169, 211 N.E.2d 637, 264 N.Y.S.2d 333 (1965). 

15. See e.g., Hurtado v. Superior Court of Sacramento County, 522 P.2d 666 (Cal. 
1974). 

16. See e.g., Clark v. Clark, 107 N.H. 351, 222 A.2d 205 (1966); Gutierrez v. Collins, 
583 S.W.2d 312 (Tex. 1979). 

17. It is interesting to note that in the symposia on Babcock (Colum. L. Rev. 
(1963) 1212-1257) and Reich (U.C.L.A. L. Rev. (1967-1968) 551 ff.) several participants 
found that these cases had adopted the respective (rather divergent) point of view. 

18. Thus, according to French statutist d’Argentré (1519-1590), statutes (laws) are 
in principle territorial. The Dutch statutists Paul (1619-1677) and John (1647-1714) 
Voet, as well as Ulrich Huber (1626-1694), considered all laws territorial, so that the 
application of foreign law depended entirely on Courtesy (comitas gentium). 

19. Thus some scholars and courts, mostly French, consider the conflict rules op- 
tional. Accordingly foreign law can be superseded by the lex fori whenever the par- 
ties do not invoke it: the so-called vocation universelle or plénitude de compétence of 
the French law. See Bischoff, La compétence du droit francais dans le reglement des 
conflits de lois (1959). For a criticism, see Lalive, supra n. 6 at 158 ff. See also the 
Bisbal case, decided on 12 May 1959 by the French Cour de Cassation (R. crit. 1960, 
62, note Batiffol), and the Sznajer case, decided on 11 May 1966 by the Swiss Federal 
Tribunal (Clunet, 1970, 418 note Lalive). 

20. See Kegel, supra n. 6 at 06. 

21. Thus Evrigenis, supra n. 6 at 369 ff.; Kegel, supra n. 6 at 226 ff., maintains that 
Ehrenzweig’s theory constitutes an anachronism in an increasingly smaller world. 
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risdiction and choice of law. Thus the problem of choice of law, 
though it may exist theoretically, is overshadowed and in practice 
subsumed under the problem of jurisdiction.22 Such a broad coinci- 
dence between forum and lex is objectionable.2* Moreover, if this 
practice should spread, plaintiffs would seek to sue in courts of the 
state whose law they consider most favorable to their interests. 
They could then escape the provisions of the law which appears 
most appropriate to the solution of the case. That amounts to forum 
shopping, an altogether unwelcome development.”4 


Peculiarities of the U.S. Conflict System 


Some European authors qualify their criticism of the new Amer- 
ican theories by saying that it is mainly aimed against any attempt 
at transplanting them to Europe, admitting that such theories may 
find at least an explanation in the legal and constitutional frame- 
work of the U.S.%5 

These authors tend to point out that the bulk of conflict cases 
decided by American courts involve multistate rather than interna- 
tional problems.” This gives the theory and practice of American 
conflicts law a character of its own, different from that in European 
countries, whose judges deal almost exclusively with international 
cases. The few instances of internal conflicts that occasionally arise 
in Europe are handled by adapting international conflicts -rules.?’ 
To equate conflicts in Europe to those in the U.S. may therefore be 
fallacious. 

Another difference is that the states of the American federation, 
except Louisiana, have adopted the common law and have devel- 
oped it along similar lines. Notwithstanding numerous differences 
in the statutes and divergent interpretations of the common law in 
the various states, the degree of similarity is substantial. This 
makes it fairly easy for the judges of each state to understand the 





22. See Lipstein, “The General Principles of Private International Law,” 135 Rec. 
Cours 97-230 at 146 ff. (1972); van Hecke, supra n. 8 at 458 ff. 

23. On the problem of dissociating forum and lex, see Vitta, supra n. 6 at 93 ff. 

24. See Evrigenis, supra n. 6 at 38; van Hecke, supra n. 8 at 458 ff. and authors 
there quoted. 

25. See Evrigenis, supra n. 6 at 383 ff. 

26. For an attempt to differentiate international from internal conflicts, see 
Ehrenzweig’s Private International Law: A Comparative Treatise on American Inter- 
national Conflict Law, 1: General Part (1972); Il and III: Special Part (1973 and 1977, 
with Jayme). 

27. See, for instance, the Spanish statute of 17 March 1973, enacting a new Pre- 
liminary Title of the Civil Code, dealing with both international and internal (art. 13- 
16) conflicts; the Yugoslav laws of 30 March 1978 and 27 February 1979 dealing, respec- 
tively, with obligations and family and succession matters in internal conflicts. These 
enactments apply to internal conflicts, mutatis mutandis, the rules concerning inter- 
national conflicts. 
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policies behind a sister state’s law. In contrast, European judges are 
often confronted with rules deriving from legal systems vastly differ- 
ent from their own. In such a situation it becomes much more diffi- 
cult to ascertain and understand the foreign policies. 

A further difference derives from the constitutional framework 
and federal structure of the U.S. The fact that the full faith and 
credit clause of the U.S. Constitution requires recognition by each 
member state of the “Acts, Records and judicial Proceedings of 
every other state” would seem to foster inter-state cooperation and 
to limit the freedom of judges to apply forum law. This aspect has 
been deemphasized by advocates of the modern approaches. Also, 
the United States Supreme Court, which in the past has somehow 
curtailed unreasonable assertions of jurisdiction and excessive ap- 
plication of forum law, has lately held that states are almost entirely 
free to do as they wish in these fields.?® 

The situation is different from that in Europe, where conflict of 
laws is not influenced by constitutional mandates but by a common 
historical tradition and by considerations of expediency. The theo- 
ries developed centuries ago by glossators and statutists dealt with 
conflicts between the statutes of cities in the Holy Roman Empire, 
i.e. with choice of law problems internal to a political body. This sit- 
uation ceased to exist when Europe was fragmented into independ- 
ent nation states. Thus only what remains of an earlier tradition 
can assure the degree of similarity which still characterizes the con- 
flicts laws of the various European countries.”° 


American Criticisms of the European Approach 


To complete the picture, I shall briefly deal with the reactions of 
European authors to the American accusation against the “blind- 
fold” and “mechanical” character of the traditional conflict rules. 
This accusation forms a common starting point of all of the new 
theories. 

It seems unfair to depict the traditional choice-of-law method 
and the conflict rules derived from it as robot-like machinery operat- 
ing at random, producing spurious results, without bothering about 
their soundness and disregarding social realities. Such a picture, it 





28. See Allstate Insurance Co. v. Hague, 449 U.S. 302 (1981), where the Supreme 
Court (4 judges concurring, 3 dissenting) has affirmed that the states of the Union 
have a very great measure of discretion in deciding whether to apply their own law. 
The question related to a Wisconsin resident commuting daily to Minnesota to work. 
It was held that Minnesota was entitled to apply its rules on stacking (a sort of insur- 
ance): working in a state, even without residing there, was considered a sufficient 
contact to apply that state’s law. 

29. The principle of uniformity of results has thus taken the place of the previ- 
ously prevailing principle of equality of solutions, see Vitta, supra n. 6 at 41 ff. and 
authors there quoted. 
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has been said, is a caricature of the traditional method as seen 
through the distortions of American spectacles.*° In effect, begin- 
ning with the first decades of the present century, a remarkable 
joint effort of authors of many countries has contributed not only to 
elaborate a definition of the objectives, functions and nature of the 
conflict rules, but also to specify how they should be interpreted and 
applied to assure their smooth functioning. 

To take an example, let us consider the question of flexibility in 
connection with the technique of determining the applicable law 
through the use of connecting factors. Traditional conflict rules ap- 
pear rather rigid since they tend to use a single connecting factor 
that points to only one law. But the desired degree of flexibility can 
be assured by adopting a number of connecting factors, operating 
subsequently or alternatively to each other. In the first instance an 
alternative connecting factor covers the case that the law first indi- 
cated cannot be applied for some reason, as is the case when the 
first connecting factor points to the national law of a person who is 
stateless. The second reference of the two-pronged conflict rule 
would then refer to the law of that person’s domicile. A different 
kind of alternative reference rule enumerates three or more con- 
necting factors and makes the selection of the applicable law de- 
pend on whick of them favors certain results (e.g., validity of an 
act), or persons (e.g., the law most favorable to the child). 

The first, and even more the second, type of rule clearly assures 
flexibility, but within sufficiently specific limits so as not to impair 
the character of the conflict rule as a legal norm. Such rules do not 
leave it open to the judge to decide what law to select, but prescribe 
the result he must reach in the circumstances of the case. 

Let us now consider the charge that traditional conflict rules 
disregard the social interests involved. This accusation is levelled 
mainly by governmental interest analysis, according to which it is 
the function of judges to analyze legal policies and governmental in- 
terests. However it appears that the interests to be considered by 
states when enacting their conflict rules are private interests, 
namely interests of individuals. So that, when enacting or evolving 
such rules jurisprudentially, the aim is to serve in the best possible 
way the interests of the citizens of the state, or of foreigners suing 
before its courts.?! 

Traditional conflict rules are therefore not indifferent to social 
values, even if the interests they consider are those of individuals 
and not of states. Thus, for instance, there is no doubt that socio- 
political considerations play a part, e.g., in the selection by a state of 





30. See van Hecke, supra n. 8 at 329. 
31. Compare Kegel, supra n. 6 at 209. 
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either domicile or nationality as a connecting factor in matters of 
personal status, of lex situs or the personal law of the owner for 
movables, of lex loci or lex voluntatis for contracts.*2 

A last point to be considered is the indifference of traditional 
conflict rules to the content of the foreign laws they declare applica- 
ble. In contrast, the better law theory advises judges to choose that 
law which furnishes the most satisfactory practical results. But 
such a proposal has been criticized on the ground that there is a 
natural order of the questions of the law applicable and of the con- 
tent of such a law: the first question logically precedes the second.** 
Others point out that judges declare which is the applicable law 
only at the end of an analysis in the course of which they obtain all 
the necessary information as to the content of the competing rules. 
Accordingly, it is contrary to reality to say that they choose a priori 
a law whose content is unknown to them.*# 

We may add that there 2re conflicts rules specifically requiring 
that the content of foreign law be taken into consideration in mak- 
ing choice-of-law decisions. For example, foreign law may not be ap- 
plied if it is contrary to the forum’s public policy: to come to that 
conclusion the content of the foreign law must be scrutinized. Other 
examples are alternative reference rules which prefer the law that 
favors certain results (validity of the act, law more favorable to a 
certain category of persons, etc.). Such conflicts rules obviously re- 
quire prior examination and comparison of the content of the laws 
considered by the alternative connecting factors. 


Recent Developments in Europe 


After this examination of European reactions to the new Ameri- 
can theories, mostly critical, it seems appropriate to show how some 
of these doctrines have travelled to Europe. Since there are other 
specific reports at this Round Tabie on this topic, I shall limit myself 
to a few general remarks. 

First of all, it is apparent that the impact of the American 
“revolution” (a pacific one!) has been felt only in a few European 
countries—such as Germany, Switzerland, Austria, the Netherlands 
and the Scandinavian countries**—and only on a limited number of 





32. Compare Lalive, supra n. 6 at 339 ff. 

33. See Kahn-Freund, “General Problems of Private International Law,” 143 Rec. 
Cours 139-474 at 259 (1974), quoting Lewald, 57 Rec. Cours 201-324 at 207 (1960), ac- 
cording to whom there is an “irreversible order” of the two questions. 

34. See van Hecke, supra n. 8 at 481 ff. 

35. Greater attention to the social and political aspects of Private International 
Law was advocated in Germany by Flessner, “Fakultatives Kollisionsrecht,” 34 
RabelsZ 547-584 (1970); Rehbinder, “Zur Politisierung des internationales Privat- 
recht,” 28 Juristenzeitung 151-158 (1973); Zweigert, “Zur Armut des internationalen 
Privatrechts an sozialen Werten,” 37 RabelsZ 434-452 (1973): English transl. in 44 U. 
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topics.*6 Still it does seem that the “revolutionary” wave has indeed 
reached the European shores, though it has lost some of its force 
while rolling across the Atlantic. 

American influences have intermingled with original European 
theories and practices, whose declared aim is to attain a greater 
measure of justice and greater flexibility in the working of conflict 
rules. It is useful to dwell briefly on such theories and practices, 
since their motivation is somehow similar to that underlying devel- 
opments in the U.S. 

The search for economically and sociologically satisfactory con- 
necting factors may be found in the Swiss doctrine of “characteristic 
performance” (charakteristische Leistung, prestation caractéris- 
tique, under which contracts should in principle be governed by the 
law of the person (natural or legal) upon whom the burden of per- 
formance falls. Thus, the law of the seller should apply to sales, the 
law of the bank to banking operations, the law of the insurer to in- 
surance contracts, the law of the place where the work is carried out 
to labor contracts, and so forth.2” From Switzerland the doctrine of 
characteristic performance spread to other countries*® and was re- 
cently accepted in the E.E.C. Convention (Rome, 19 June 1980) on 
the law applicable to contracts.°9 





Colo. L. Rev. 283 ff.. (1973); in Switzerland by Gutzwiller, “Von Ziel und Methode des 
internationalen Privatrecht,” 25 Ann. suisse droit int. 161-196 (1968); in Sweden by 
Sundstrom and others in Three Discussions on the Conflict of Law, Theory and Com- 
ments on Fundamental Principles (1970): for a commentary, see Rheinstein in 21 Am. 
J. Comp. L. 174-181 (1973) and Lalive, supra n. 6 at 209 ff; in Turkey by Gunduz- 
Okgun, 7rans-Municipal Law, A Critical Analysis of Private International Law 
(1968), discussed by Lalive, supra n. 6 at 213 ff. As to judicial practice, see the judg- 
ment of the German Constitutional Court (Bundesverfassungsgericht) of 4 May 1971 
in the Garcia case, commented on by various authors in 36 RabelsZ 1 ff. (1971). See 
also the judgment of 11 July 1968 of the Swiss Federal Tribunal in the Cardo case: 
103 Clunet 449 ff., note Lalive (1976). 

36. Mainly contracts, torts and certain aspects of family law. 

37. On the Swiss doctrine of characteristic performance, see Schnitzer, Handbuch 
des internationalen Privatrechts I, 52 ff. and II, 639 ff. (4th ed. 1957-1958); Vischer, Jn- 
ternationales Vertragsrecht. Die Kollisionsrechtlichen Regeln der Anknipfung bei in- 
ternationalen Vertragen (1962) 108 ff.; id., “The Antagonism between Legal Security 
and the Search of Justice in the Field of Contracts,” 142 Rec. Cours 1-70 at 60 ff. 
(1974). According to Vischer (Jnt. Vertragsrecht 108) the law applicable under the 
principle of characteristic performance is the law of “the social order of which the ec- 
onomically or sociologically most essential obligation is carried out.” 

38. See art. 9 ff. of the Czecho-Slovak Law of 4 December 1963 and { 36 ft. of the 
Austrian statute of 1978 (infra n. 43). In the abseme of a contractual choice, both 
statutes specify the applicable law in accordance with the principle of characteristic 
performance. See also arts. 120-121 of the Swiss draft of 1978 (infra n. 51). 

39. Under art. 3 and 4 of the E.E.C. Convention (not yet in force), in the absence 
of a choice by the parties, the contract is governed by the law of the country with 
which it is most closely connected. This is presumed to be the law of the country of 
habitual residence of the person obligated to give the performance which character- 
izes the contract (or, in the case of a legal entity, the law of the place where its head 
administration is located). If no characteristic performance can be established, the 
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Another trend detectable in Europe, but not only there, relates 
to the protection of the weaker party in a legal transaction. Thus, 
one applies the weaker party’s personal law (which may be, in turn, 
the law of nationality, domicile, residence or habitual residence, ac- 
cording to the connecting factor adopted for the various types of le- 
gal transactions) and jurisdiction is attributed to the courts 
administering such law. 


In the field of contracts, the protection of the weaker party ap- 
plies, for instance, to consumers. It has the effect: a) of limiting the 
parties’ choice of the law applicable to the contract by disallowing 
deprivation of the protection of the law of the state of the con- 
sumer’s habitual residence; and b) of recurring, in the absence of a 
choice, to the law of the consumer’s habitual residence, thus ruling 
out any other subsidiary connecting principle such as the place of 
conclusion or performance, and even the recently developed princi- 
ple of the place of characteristic performance. 


Recent examples of the above trend may be found in the previ- 
ously mentioned E.E.C. Convention of 1980,4° in the UNCITRAL 
draft on international sales, which was adopted by the Vienna Con- 
ference of the United Nations on 10 April 1980,*! as well as in the 
text on consumer protection approved at the 14th Hague Conference 
of Private International Law.*? As an example of national legisla- 
tion, one may refer to the Austrian Statute on Private International 
Law of 15 June 1978.% 


The principle of protecting the weaker party has been adopted 
by some recent legislation also in the field of family law. Thus pa- 
ternity and the legal relationships between parents and children are 
governed by the child’s national law under art. 23 ff. of the Czecho- 
slovak Law of 4 December 1963, art. 19 of the Polish law of 12 No- 
vember 1965 and § 21 and 22 of the Law of 5 December 1975 of the 
German Democratic Republic. § 46 of the Yugoslav Decree Nov. 13 
of 1979 submits the said relationships to Yugoslav law if it is more 





presumption does not apply and the judge must find out directly which is the country 
with which the contract is most closely connected. The Convention also establishes 
rebuttable presumptions as to the law which is most closely connected to contracts 
relating to immovables and carriage of goods. 

40. See n. 39. 

41. See Document 80-38311 of the General Assembly, especially art. 2. 

42. The Final Act of the 14th Session of the Conference (signed at The Hague on 
25 October 1980) contains a Decision (at 34 ff.) concerning consumer sales, which is 
either to be included in a proposed revision of the Convention of 15 June 1955 on the 
law applicable to international sales of goods, or to be used for a separate convention 
on the law applicable to consumer sales. 

43. See Duchek-Schwind, Internationales Privatrecht 90 ff. (1979). For an English 
translation of and commentary on the Statute, see Palmer, “The Austrian Codifica- 
tion of Private International Law,” 28 Am. J. Comp. L. 197-221 and 222-234 (1980). 
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favorable to the child.44 Some other laws consider that the weaker 
party is, in certain instances, the mother. Art. 311-14 of the French 
Civil Code (Law of 3 January 1972) provides that the status of chil- 
dren, both legitimate and illegitimate, must be established under 
the mother’s personal law. { 22 of the Austrian Law of 1978 provides 
that the status of natural children is governed by the mother’s law. 

The tendency to take into consideration the parties’ interests in 
the application of a specific law shows that European countries now 
pay greater attention to the social realities underlying legal develop- 
ments. In other words, also within the framework of traditional con- 
flict systems, one can perceive a sort of interest analysis, albeit 
private interests, when shaping the conflict rule. Obviously this is 
quite different from what the governmental interest theory advo- 
cates: according to Currie the applicable law must he determined at 
the moment of the court’s decision by weighing up the conflicting in- 
terests of various states. However, there are some common features 
to the technique of analyzing and evaluating interests. 

Another important feature characterizing recent European de- 
velopments in our field is the search for greater flexibility in the 
working of the conflict rule. In this context, one could refer to the 
softening process, Auflockerung, in German-speaking countries. 
But since this aspect is dealt with in other reports, it may be left 
aside here. 

The tool adopted by a number of European codifications and 
conventions in order to attain flexibility is to apply the law with 
which the case is most strictly connected. There are several mean- 
ings of the “closest connection” principle. Thus the Austrian Law of 
1978 adopts (§ 1) what it calls the “strongest connection” (starkste 
Beziehung) as a general principle, under which the individual provi- 
sions of the Law should be interpreted. The expression “strongest 
connection” somehow preserves the traditional Savignian approach 
of applying the law of the “natural seat” to each legal relationship. 
The provision of § 1(2) of the same Law, under which “the special 
rules” of the Law itself must be considered as “expressions” of the 
same principle, leaves it open whether the principle in question 
should be used only to interpret the special rules and to fill the gaps, 
or whether it may also be used to interpret such rules when they 
conflict with it. 

Most statutes refer to the closest connection only with regard to 





44. Also the 1970 Brasilian draft of a “Codex on the Application of Legal Rules” 
(by Vallad4o) submits (see { 41) the relationships between parents and children to 
the law which is most favorable to the child of the following laws: the father’s, 
mother’s or child’s national law, or the law of their domicile or residence. 

45. On the various points of view in relation thereto, see Palmer, supra n. 43 at 
205. 
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specific topics or particular instances. Under the Benelux draft (art. 
13), contracts are governed by the law chosen by the parties and, in 
absence of such choice, by the law of the country with which the 
contract is most closely connected.** A similar provision is to be 
found in the E.E.C. Convention of 1980, which however contains ad- 
ditional specifications.*’ 

The principle we are discussing has been used by some other 
countries in relation to family matters. In Switzerland, a Law of 25 
June 1976 provides that with regard to recognition and disavowal of 
paternity, jurisdiction and the applicable law must be determined 
by the domicile common to parents and child; such a rule however 
may be superseded if the case is more strictly connected to the law 
of another country.** In Portugal, a Decree of 25 November 1977 
submits relationships between spouses, as well as paternity and re- 
lationships between parents and children, to the law of the place of 
habitual residence; if there is no such connection however, the law 
of the country with which family life is more closely connected 
comes into play. 

In the 1978 draft of a Swiss Federal Law on Private International 
Law, choice-of-law provisions are generally intended to select the 
law of the state with which each type of case possessing a foreign 
element has the “closest connection” (die engste Verbindung). In 
addition, art. 14 of the draft allows exceptions to its rules if the facts 


of a particular case “bear a closer relationship” to a law other than 
that indicated by the rules. The Swiss draft makes it clear (different 
from the Austrian Law of 1978) that the principle of the closest con- 
nection not only represents a guideline for interpreting the rules 
specified therein, but may also be used for derogating—albeit in ex- 
treme cases, as stated in the final report of the draft—from the rule 
in question.*° 





46. The Benelux draft of a uniform law on Private International Law (1951; new 
version: 1969) was abandoned in 1975 by decision of the Interparliamentary Council 
of Benelux. 

47. See n. 39 supra. 

48. The Swiss Statute of 25 June 1976 (abrogating and substituting art. 8 of the 
Law of 25 June 1891 on civil law relationships of resident or visiting citizens) provides 
that Swiss judges have jurisdiction in paternity cases if the child, the father or the 
mother are domiciled in Switzerland. Jurisdiction should not be exercised if the case 
is most closely connected to another law that does not recognize the Swiss court’s 
jurisdiction (art. 8d). The applicable law is that of the common domicile of father, 
mother and child or, otherwise, Swiss law; if the case is more closely connected to 
another country, the law of such country will be applied (art. 8e). See Vitta, supra n. 
6 at 176. 

49. Under the Portuguese Decree of 25 November 1977 (modifying the Civil Code 
of 1967) relationships between spouses are submitted to the law of their common na- 
tionality or their common habitual residence and, absent these, to the law of the 
country with which the family is most closely connected (new art. 6, { 2). 

50. The German and French texts of the draft and the accompanying Report (by 
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In their search for flexibility, all the above-mentioned enact- 
ments are somehow connected, notwithstanding their peculiarities 
and differences, to the “most significant relationship” theory. This 
appears to be the most popular American theory in Europe, because 
the tradition of selecting the law applicable to cases with foreign el- 
ements by using appropriate connecting factors is strongly rooted in 
European theory and practice. Hence, when the need for greater 
flexibility in the conflict rules was felt, the choice was to adopt flex- 
ible, rather than rigid, connecting factors. Thus flexibility was ob- 
tained without disavowing—at least not too much—the traditional 
approach. 


Lessons from the American Experience 


While the objections to wholesale reception of American conflict 
theories in Europe seem justified, there are some lessons to be 
learned from the American experience. 

An indiscriminate acceptance of one American theory or the 
other would run into a number of serious objections. These theories 
have evolved in a setting very different from ours®! and disregard 
the principle of certainty of the law to an extent considered unac- 
ceptable by a vast majority of European scholars. 

But while the European systems are likely to continue to ad- 
here to the traditional method of solving conflicts problems, their 
conflict law is not immutable and crystallized in its present form. 
Any legal system must evolve to take into account new needs and 
changing realities. These changes should be acknowledged by con- 
flict scholars. In fulfilling this task European scholars should at- 
tempt to evaluate what is useful about American precedents and 
ideas. It is not enough to state that the study of such precedents 
and ideas “broadens our horizons»? or that the “enormous intellec- 
tual effort” invested therein®* provokes our admiration. It should be 
recognized that a critical appreciation of American developments 
may provide better understanding of similar European 
developments. 

In Europe, legal doctrine and practice have progressively aban- 
doned the positivistic stance that prevailed in the first half of the 





Vischer and Volken) are published in 12 Schweizer Studien zum internationalen 
Recht (1978); the Final Report (only in German) appears in vol. 13 (1979) of the 
Studien. The French and German texts are also reproduced in 68 Rev. crit. d.i.p. 185 
ff. (1979) and in 43 RabelsZ 246 ff. (1979) respectively. 

51. See Evrigenis, supra n. 6 at 394-395. According to this author, a transfer to Eu- 
rope of American proposals on solving conflict problems would be fictitious and anti- 
historical. 

52. See Kegel, supra n. 6 at 263. 

53. See Evrigenis, supra n. 6 at 394. 
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century. Greater attention is now paid to the social realities under- 
lying legal developments. This is true for conflict rules as well, as is 
shown by the tendency increasingly to take into consideration the 
interests of the parties in applying one or another law connected to 
the case. 


Second, we believe that American precedents may be usefully 
considered in revising specific aspects of conflicts theory and prac- 
tice in Europe. The case law method prevailing in the U.S. has pro- 
duced conflict systems much more detailed than those obtaining in 
Europe, especially so far as codified systems are concerned. Since 
the trend of recent European codifications of this branch of the law 
is towards greater specificity,54 American precedents may be use- 
fully considered. 


Let us take an example. Dissatisfaction with the hard and fast 
traditional conflict rule which submits all issues presented by a tort 
case to the lex loci commissi delicti was one of the reasons, possibly 
the principal one, for the American “conflict revolution.” By now 
dissatisfaction with that rule has become widespread in Europe as 
well and there is a tendency to distinguish among various types of 
torts.5> That tendency may well have been fostered by study of de- 
velopments in the U.S., and American precedents may be a valuable 
asset in improving tort choice-of-law in Europe. 

Third, it is a fact that legal doctrine and practice in Europe have 
retreated from the earlier excesses of dogma and seek more flexible 
answers to legal problems. This is noticeable in all branches of the 
law, including the law of conflicts. In fact, this “softening of con- 
cepts” process, taking the form of substitution of “soft” for “hard” 
and of “flexible” for “rigid” connecting factors, has been considered 
the dominant feature of contemporary Private International Law.*6 
Such a “softening” process characterizes all of the American conflict 
theories. European scholars might then profit from the perspectives 
afforded by American proposals and experiences. 

How much of the “softening” process should we accept? This is 
a crucial question as in my opinion a balanced answer needs consid- 





54. All the new European conflict laws are more detailed than those previously in 
force; see the Spanish law of 1974, the D.D.R. law of 1975, the Austrian law of 1978, the 
Swiss draft of 1978, and so on. 

55. Various recent enactments—such as the Polish Statute of 1965 (art. 32), the 
Portuguese Civil Code of 1966 (art. 45), the D.D.R. Statute of 1975 ({ 17), the Austrian 
Statute of 1978 ({ 37)—specify that torts are, in principle, governed by the law of the 
place where committed. However. i’ .«2 tortfeasor and the victim share the same na- 
tional law or domicile, that law app!ies. The tendency to distinguish among the vari- 
ous types of torts may be seen in the two recent Hague conventions on Responsibility 
for Road Accidents (26 October 1968) and on Responsibility for Products (21 October 
1972); see also art. 132 ff. of the Swiss draft of 1978. 

56. See Kahn-Freund, supra n. 33 at 406 ff. 
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eration of two opposing requirements. On the one hand, historical 
reasons and legal conceptions prevailing in Europe require that con- 
flict rules continue to be considered full-fledged rules (not mere sug- 
gestions) designed to decide future cases. It is therefore necessary 
to provide in advance for the choice of law to be made in relation to 
abstractly described types of conflict cases. On the other hand, the 
justified demand to “soften” such rules to meet changing conditions 
should be encouraged, so long as it does not deprive the conflict of 
laws of its character as a body of legal norms. 

We have seen that a number of recent European enactments 
have variously answered the questions of how rigid and flexible fac- 
tors should be combined and what should be the scope of the latter. 
To my mind a complete substitution of flexible for rigid factors 
would impair the nature of the traditional conflict rules as rules 
making definite provisions for the future. It then appears preferable 
to continue to submit cases with a foreign element to the law indi- 
cated by a specific connecting factor. However, if such a factor does 
not work (e.g., the parties have not chosen the law applicable to 
their contract or, in family matters, the national law of the parties, 
or one of them, cannot be applied because of statelessness), then a 
way out may be found by including in the conflict rule an alterna- 
tive, more flexible, factor. Thus the conflict rule could refer, for in- 
stance, to the law of the state with which the contract, the person or 
the family is most closely connected. The degree of flexibility may 
be reduced, when appropriate, by introducing in the conflict rule 
several connections, successively indicating specific laws (e.g., the 
law of nationality or, absent nationality, the law of domicile or, fur- 
ther, for persons without nationality and domicile, the law of their 
residence or habitual residence). For residual cases in which none 
of these connections exist, a flexible factor, e.g. the law of the place 
to which the contract, the person or the family is most closely con- 
nected, may be appropriate. 


Recent Developments in the U.S.: Towards Bridging the Gap? 


While there is in Europe a trend towards greater flexibility, an 
inverse process appears to be at work in the U.S. There the “soften- 
ing” of conflict rules has been pushed very far indeed. 

It is true that the Second Conflicts Restatement attempts to 
make the “most significant relationship” idea more concrete by af- 
firming a set of black letter, prima facie rules and a series of factors 
to be considered by judges in deciding which law is most closely 
connected to the case. These factors however, besides being rather 
vague, constitute only an indication of how the judge should ap- 
proach the question, without definitely providing which is the appli- 
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cable law. Also, they must all be considered on the same footing, i.e. 
without any indication of an order of preference.*’ Still, these fac- 
tors somehow resemble our traditional connecting factors. 

The distinguished proponent of the “most significant relation- 
ship” has gone farther than that. Prof. Willis Reese has expressed 
the hope that, after a period of experimentation, it should be possi- 
ble to replace inadequate conflict rules with new ones of more re- 
stricted scope, which would be in tune with actual developments.*® 
In other words, after a first phase in which traditional conflict rules 
are demolished, followed by a period of experimentation, inchoate 
rules should develop, in order to return gradually to a new set of 
full-fledged conflict rules of the old sort. 

Other American theories have undergone a similar metamor- 
phosis. Thus followers of the governmental interest theory, includ- 
ing Prof. Brainerd Currie, to overcome the difficulty of establishing 
which are the states “legitimately” interested, have suggested a se- 
ries of factors designed to help find the appropriate connection.*® 
Prof. David Cavers has transformed his earlier “better law” theory 
into a series of “principles of preference” which, although leaving 
room for independent interpretation, should guide the judge in 
choosing the applicable law.© Finally Prof. Albert Ehrenzweig, in 
later developments of his thought, admitted the possibility of juris- 
prudentially-created “true rules,” both “formulated” (when exactly 
defined) and “non-formulated” (when gleaned from actual practice); 
enly in the absence of such rules should courts resort to the lex fori 
and its policy to see whether it or some other law should apply.®! 

Let me conclude by expressing the hope that the softening of 
the hard and fast traditional conflict rules to be noticed in some Eu- 
ropean systems may develop further, so long as it does not contra- 
dict the basic nature and character of conflict rules; and that, in the 
meantime, the excessive looseness in solving conflicts of laws in the 
U.S. may give way after a period of experimentation to progressively 
more definite and stable solutions.® 





57. Nine such factors have been proposed by Cheatham & Reese, “Choice of the 
Applicable Law,” 52 Colum. L. Rev. 959-982 (1952), while Leflar, American Conflicts 
Law 193 ff. (3d ed. 1977), reduces them to five. A list of seven factors may be found in 
art. 6 of the Restatement, Second, Conflict of Laws (1971). 

58. See Reese, “Choice of Law: Rules or Approach?,” 57 Corn. L. Rev. 315-334 at 
333 ff. (1971-1972). 

59. See Currie, supra n. 3 at 147 ff., where the factors proposed are stated in ab- 
stract and rather complicated formulas of a quasi-mathematical character. 

60. See Cavers, The Choice-of-Law Process (1965); “Contemporary Conflicts Law 
in American Perspective,” 131 Rec. Cours 75-308 at 151 ff. and 225 ff. (1970); Addendum 
to the article of 1933 (see n. 1) in Picone & Wengler, Internationales Privatrecht 166- 
172 (1974). 

61. See Ehrenzweig, supra n. 26 at I, 85 ff. 

62. For discussion of a possible “rapprochement” between European and U.S. 
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It might thus be possible to come gradually to at least a degree 
of “rapprochement” between European and American systems, 
which would be a very positive development. In a world in which 
transnational contacts multiply daily, it is important that this aspect 
of international legal intercourse should be governed by similar 
processes. 





conflict methods, see Ferrer Correia, supra n. 6 at 82 ff. Prof. Ferrer Correia ex- 
presses confidence that, after the initial radicalism of opposed views is over, it wil! be 
possible to find common ground. 








OLE LANDO 


New American Choice-of-Law Principles and the 
European Conflict of Laws of Contracts 


Introduction} 


Some of the characteristics of the American jurisprudence of 
this century have been its realism, its capacity for new thinking and 
its frequent advocacy of reform. It has endeavoured to look upon so- 
ciety as it is, and not as it appears through the smoke-coloured spec- 
tacles of legal tradition; it has made frequent use of economics, 
sociology and other social sciences to consider innovations; the 
American jurists have been among the front runners of those who 
have fought for social and legal reform. 

This realistic and reformatory spirit has also penetrated into the 
theory of the conflict of laws. Here the traditional American jurists 
adhered to the venerable principles of the territoriality of laws and 
vested rights. These axioms among others had been adopted by Jo- 
seph Beale, the reporter of the first Restatement on the Conflict of 
Laws, who in his writings and in the Restatement applied his princi- 
ples with the remorseless logic of a civil law jurist. In the twenties 
and thirties there was a glaring contrast between Beale’s classical 
thinking and the philosophy of the modern realists. 


American Law before the New-Thinkers? 


When the First Restatement was published in 1934 a system of 
inflexible rules was followed by the courts of a majority of the 
states. They either applied the law of the place of contracting or the 
law of the place of performance. In doing so, they acted under the 
influence of the Dutch writers of the seventeenth century, in partic- 
ular Huber and Voet, of the English cases and of American authors 
such as Kent, Story and Beale. This main trend was made up of two 
variants: some decisions following Story applied either the law of 
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1. See Audit, “A Continental Lawyer Looks at Contemporary American Choice- 
of-Law Principles,” with Comments by von Mehren and Juenger, in 27 Am. J. Comp. 
L. 589 ff. (1979). 

2. For a more careful analysis of American law, see International Encyclopedia 
of Comparative Law, Vol. 3, Private International Law, Ch. 24, Contracts, §§ 45-50, 
and 132-141. 
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the place of contracting or the law of the place of performance to the 
contract. Commonly the intention of the parties, actual or pre- 
sumed, was found to support the choice of one or the other of these 
laws. Other decisions followed the theories of Justice Hunt in Scud- 
der v. Union National Bank of Chicago,’ and later on of Beale; they 
split the contractual problems into two parts: the formation, inter- 
pretation and validity of the contract were governed by the law of 
the place of contracting; the performance of the contract was gov- 
erned by the law of the place of performance. This approach was 
followed by the Restatement (1934).* 


In the period before the publication of the Restatement in 1934 
the first variant was adopted in the majority of cases. Afterwards 
decisions agreeing with the second variant became more numerous. 
Of about 150 American decisions dating from the period 1945-1962 
which were examined by the present writer, more than half clearly 
followed the rules of the Restatement (1934) and nearly half of the 
decisions cited Beale or the Restatement (1934). Among the rest of 
these cases some clearly followed Story and applied one legal sys- 
tem to the contract as a whole. Some of these decisions, however, 
which followed the Restatement (1934) were compatible with the 
theory of Story as well as some which cited him together with the 
Restatement (1934) or with Beale. 


Of the minority of cases that did not clearly follow the main 
trend in either of its variants, a few did not reveal the grounds upon 
which they were decided. One fourth or one fifth of the cases 
clearly deviated from the main trend and these often posed real con- 
flict problems because the conflicting laws differed on the point in 
issue. The deviations did not always follow state lines. 


Among the deviations from the main trend are those cases that 
paid lip service to the traditional rules but which in fact followed 





3. 91 U.S. 406 (1875). 

4. Restatement (1934) § 332: “Law Governing Validity of Contract. The law of 
the place of contracting determines the validity and effect of a promise with respect 
to (a) capacity to make the contract; (b) the necessary form, if any, in which the 
promise must be made; (c) the mutual assent or consideration, if any, required to 
make a promise binding; (d) any other requirements for making a promise binding; 
(e) fraud, illegality, or any other circumstance which make a promise void or voida- 
ble; (f) except as stated in § 358, the nature and extent of the duty for the perform- 
ance of which a party becomes bound; (g) the time when and the place where the 
promise is by its terms to be performed; (h) the absolute or conditional character of 
the promise.” 

§ 358: “Law Governing Performance. The duty for the performance of which a 
party to a contract is bound will be discharged by compliance with the law of the 
place of performance of the promise with respect to (a) the manner of performance; 
(b) the time and locality of performance; (c) the person or persons by whom or to 
whom performance shall be made or rendered; (d) the sufficiency of performance; 
(e) excuse for non-performance.” 
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other principles than the principle of territoriality of laws.5 An 
openly admitted deviation from the main trend was the adoption of 
the so-called centre-of-gravity method, first used by the federal 
courts and the courts of New York State. By this method the courts 
searched for the state or the country having the closest factual rela- 
tionship with the subject matter. However the decisions did not in- 
dicate uniformly whether regard must be paid to the most 
significant relationship of the contract with a particular state or 
country or to the preponderance of interest by a state or country in 
the individual isswe involved. 


The Contribution of European Law of the 19th and early 20th 
Century 


The methods and rules which Beale and his followers had estab- 
lished were so obsolete that the approaches which came to replace 
them became revolutionary. The new-thinkers not only swept away 
the territoriality principle, the vested rights theory, and the hard 
and fast rules to which their predecessors had adhered. They tore 
down the entire structure of the conflict-of-law rules. Thereby they 
alienated themselves not only from Beale and his like-minded col- 
leagues, but also from the European doctrines of the conflict of laws. 

In the first half of this century the legal systems of Europe may 
not have had much to offer the Americans. This holds true in partic- 
ular of the European theories and practices respecting the conflict of 
laws of contracts. The Europeans faced two main problems. One 
was whether and to what extent the parties were free to choose the 
law applicable to the contract. The other was which conflict-of-law 
rules to apply in the absence of an effective choice of law by the par- 
ties. As to the first problem confusion reigned in Europe, especially 
on the Continent. There was a cleavage between the writers and the 
courts. The writers opposed party autonomy. The argument was 
that the law must prevail over the will of the parties. The intention 
of the parties, they said, was incapable from a logical point of view 
of selecting the governing law because there did not exist any legal 
system which gave effect to that intention; moreover the scope of 
the substantive rule of law was for reasons of policy not to be en- 
larged or curtailed by the parties. It was left to the sovereign to de- 
cide that scope according to the social purposes of the law. The 
courts nevertheless gave effect to the choice of law by the parties. 
They endorsed an almost unfettered freedom. European courts had 
not—and some have not yet—realized that changing social and eco- 
nomic conditions might lead the courts to give up the laissez faire of 





5. The fact of this lip service has been noted by several American authors, see 
e.g., Ehrenzweig, A Treatise on the Conflict of Laws 465 (1962). 
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the 19th century. Freedom of contract had already then been sub- 
stantially curtailed and this should have had some impact on the 
freedom of the parties to choose the applicable law. 

As for the second problem, the law applicable in the absence of 
an effective choice of law by the parties, the European picture was 
unclear. Very few countries had any legislation on the subject. 
There was much writing but little agreement among the authors. 
The courts of England, France, Germany and a number of other 
countries paid lip service to the presumed intention of the parties. 
The law of the contract was the law by which the parties might 
fairly be presumed to have intended the contract to be governed. 
Relying on the test of presumed intention the courts were able to 
treat each contract individually. However, their application of the 
presumed intention showed no clear picture. In most of the coun- 
tries no rules or even presumptions were established; there was a 
veil of mist around the reported cases. In most of the European 
countries it was, as Beale® said in his comment on English case law, 
remarkable to notice the great regularity with which the courts 
found, by various methods, that it was the law of England which was 
intended by the parties. The law of the forum, however, was not ap- 
plied in every case. Although the homeward trend was the only true 
common core of the legal systems, even that varied from court to 
court and from country to country. It was perhaps stronger in the 
big countries, England, France and Germany, than in the smaller 
ones such as Switzerland, the Netherlands and Scandinavia. 

One cannot blame the Americans that in the European fog they 
did not see the light. 


The American New-Thinkers 


In 1933 Cavers showed that the courts of the United States had 
not allowed the elements of contact alone to determine the law ap- 
plicable.” Very often they considered the results which the applica- 
tion of the various laws would produce. A certain connecting factor 
was employed because it gave the court the opportunity to apply the 
law of the state or country to which it pointed, but this was not in 
fact an automatic application of a choice-of-law rule. The courts 
often found that by a happy coincidence the established conflicts 
rule promoted justice, but when, in their opinion, it did not, they es- 
tablished another in its place. They pretended to ask the question: 
which is the decisive connecting factor? However, they were aware 
of the fact that the real question for consideration was different. 





6. Beale, A Treatise on the Conflict of Laws II-1102 (3 vol., 1935). 
7. Cavers, “A Critique of the Choice-of-Law Problem,” 47 Harv. L. Rev. 197-208 
(1933); see also id., The Choice-of-Law Process (1965). 








1982] LANDO: SPECIAL REPORT: CONTRACTS 23 


Cavers approved of the results of the decisions reached by the 
American courts but disapproved of their distortion of reality. In his 
opinion the outcome of each case should turn upon a scrutiny of the 
events of the transaction giving rise to the issue and on a careful 
comparison of the results that might be reached under foreign law 
with those that the law of the forum would produce. The court 
should appraise the significance of the connecting factors in light of 
the competing substantive rules. Cavers was inclined to allow the 
court more liberty to decide a case on its actual merits than previ- 
ous writers had done, but he did not recommend an approach which 
abandoned principle and precedent. He wanted the court to take 
into consideration whether it was expedient to establish a particular 
solution as a rule of law. Such rules might be framed as rules for 
solving conflicts between substantive rules of certain jurisdictions 
and, sometimes, as general rules governing certain issues, such as 
the rule of validation in cases concerning usury. 

In his later writings Cavers established, by way of example, two 
rules of preference governing contractual matters. One was a rule 
protecting the weak party against the adverse consequences of un- 
equal bargaining power when such protection was offered by a law 
having a specified connection with the transaction,® and the other a 
rule affirming the principle of party autonomy for other cases.? In 
doing so Cavers disavowed a result-selective approach which would 
disregard the significance of the connecting factors and simply 
choose the substantive rule that best accords with today’s ideas of 
justice and convenience. However, the principles of preference he 
proposes are to be based upon some—as he hopes—universally rec- 
ognized value judgments.!° 

Several authors such as Cheatham and Reese, Leflar and Wein- 





8. Id., Choice-of-Law Process 181: “. . . Where, for the purpose of providing pro- 
tection from the adverse consequences of incompetence, heedlessness, ignorance, or 
unequal bargaining power, the law of a state has imposed restrictions on the power to 
contract or to convey or encumber property, its protective provisions should be ap- 
plied against a party to the restricted transaction where (a) the person protected has 
a home in the state (if the law’s purpose were to protect the person) and (b) the af- 
fected transaction or protected property interest were centered there or, (c) if it were 
not, this was due to facts that were fortuitous or had been manipulated to evade the 
protective law.” 

9. Id. 194: “If the express (or reasonably inferable) intention of the parties to a 
transaction involving two or more states is that the law of a particular state which is 
reasonably related to the transaction should be applied to it, the law of that state 
should be applied if it allows the transaction to be carried out, even though neither 
party has a home in the state and the transaction is not centered there. However, 
this principle does not apply if the transaction runs counter to any protective law that 
the preceding principle would render applicable or if the transaction includes a con- 
veyance of land and the mode of conveyance or the interest created run counter to 
applicable mandatory rules of the situs of the land. The principle does not govern the 
legal effect of the transaction on third parties with independent interests.” 

10. Id. 122. 
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traub have emphasized that among choice-influencing factors a 
court should be allowed to take into consideration that rule of a par- 
ticular system of laws, among several which may be applicable, 
which is “in tune with the times”!! or, as Leflar has it, “the better 
rule of the law.”!2 Although by 1973 many courts had in fact fol- 
lowed the method proposed by Cavers in his article of 1933, only a 
few courts had openly adhered to this method.!* 

Currie’s theory has had several followers among writers and by 
the beginning of the 1970s some among the American courts.!* The 
theory briefly stated is based on three cornerstones, the existence of 
true conflicts, of governmental interests and of the preponderance of 
the lex fori. 

Currie was chiefly interested in what he called true conflicts. 
They occur when the laws of two or more states are potentially ap- 
plicable to the subject matter, and each of them has a governmental 
interest in the application of its laws. This interest is to be ascer- 
tained through an inquiry into the policies of the laws of the respec- 
tive states. By the ordinary process of construction and 
interpretation of the competing rules the court must ascertain 
whether the purpose of each of these laws is advanced by applica- 
tion in the case. There is a false conflict if one of two states— 
whether the state of the forum or a foreign state—has a governmen- 
tal interest and the other has none. Then the law of the interested 
state applies.!5 

A true conflict arises when two or more states have a domestic 
policy that would be advanced by application to the case and these 
policies clash. In such cases Currie would let the law of the forum 
govern. This applies to the usual case where there is a conflict be- 
tween the law of the forum and some foreign law or laws. It also ap- 
plies to the more unusual case where the law of the forum is 
disinterested and the conflict arises between the laws of foreign 
states.16 





11. Cheatham & Reese, “Choice of the Applicable Law,” 52 Colum. L. Rev. 959, 980 
(1952); Weintraub, Commentary on the Conflict of Laws 4, 284, 294 (1971). 

12. Leflar, American Conflicts Law 254 (1968). 

13. See, inter alia, Vanston Bondholders Protective Committee v. Green, 329 U.S. 
156, 161 (1946) and Global Commerce Corp. v. Clark-Babbitt Industries, 239 F.2d 716 (2 
Cir. 1956). 

14. Currie, Selected Essays on the Conflict of Laws (1963), passim; see also a brief 
statement of Currie’s theory in Reese & Rosenberg, Cases and Materials on the Con- 
Jlict of Laws 523 (6 ed. 1971), and Heini, “Neure Stromungen im amerikanischen In- 
ternationalen Privatrecht, 19 Schw. Jb. Int. R. 47 (1962). 

15. Currie favored a “moderate and restrained” interpretation of the law of the 
forum so as to avoid conflict with an interested foreign state, see Currie’s opinion in 
Cavers, Choice-of-Law Process 52 in which he approves of Justice Traynor’s moderate 
construction of a California rule of law in Bernkrant v. Fowler, 55 Cal. 2d 588, 366 P.2d 
906 (1961). 

16. Currie was also in favor of applying the solution of the interested state, if it 
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Currie admitted that his theory would lead to different solutions 
of the same problem depending on where the action was brought. If 
with respect to a particular problem this appears to be a serious in- 
fringement of a strong national interest in uniformity of decision, 
the court should not sacrifice the legitimate interest of its own state 
but should leave it to the Congress of the United States to use its 
constitutional power to solve the problem through legislation. 

In solving true conflicts von Mehren and Trautman are, as was 
Currie, concerned about finding the state interests behind the sub- 
stantive rules or, as they term it, to apply the rule of the jurisdiction 
predominantly concerned. They do not seem to give the same prior- 
ity to the law of the forum state as did Currie and they are more in- 
terested in what they call multijurisdictional considerations for the 
solution of cases where two jurisdictions are equally concerned 
about the issue.!” 


The Influence of the American New-Thinkers in Europe 


As far as the conflict of laws of contracts is concerned, it has not 
been possible for me to trace any influential or significant follower 
in Europe of the new American theories. I have not found any 
writer of reknown who in this field has seriously advocated replace- 
ment of the traditional structure of the conflict-of-law rule with the 
new structures proposed by Cavers, Currie and other Americans of 
the same schools. Why have these ideas had so little impact upon 
European thinking? Although a number of European jurists may 
think in grooves, they are not all incapable of accepting new ideas. 

The explanation is probably that the new theories have been 
difficult to apply to the European situation. This may be shown by a 
brief analysis of the theories of Currie and Cavers. 

Currie’s main point is that the relevant policies or the govern- 
mental interests behind the rule of substantive law determine its 
application in space. How is a court to proceed in applying this 
method? 

Let us assume that country A has statutes prohibiting agree- 
ments between attorneys and clients for the payment of contingent 
fees. A brief statement in the travaux préparatoires condemns 
such agreements as dangerous and unethical; imprecise reasons of 
this nature are not uncommon. Relying on governmental interest 
analysis a court in country A is faced with difficulties. It may find 
that the object of the rule is to protect the client against being 





coincided with that of the lex fori. He sometimes modified his theory. In one of his 

later articles he was inclined also to allow the choice of the better rule in this situa- 

tion, see id. “The Disinterested Third State,” 28 Law & Contemp. Prob. 754 (1963). 
17. See von Mehren & Trautman, The Law of Multistate Problems 76, 408 (1965). 
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charged exorbitant fees. But it can hardly have been the purpose of 
the rule to protect all clients in the world. Following general rules of 
interpretation and construction it may then maintain that the rule 
should apply to agreements between attorneys and domestic clients. 
One may, however, question whether this limitation to domestic cli- 
ents is justified. Why not protect a foreign client who has made an 
agreement with a domestic attorney to act in a case before the 
courts of A? And is it right to extend the rule to all domestic cli- 
ents? Such protection might prevent clients of country A from liti- 
gating in country B where they cannot obtain legal aid and where 
the contingent fee agreement is the only device available to a poor 
client for bringing an action. 

Frustrated by these doubts the court may hold that the rule 
must extend to all attorneys who have been admitted to the bar of 
country A on the ground that its aim is also to protect the ethics of 
the bar. Here again doubts arise. Why only protect the ethics of do- 
mestic attorneys? And should the attorneys of country A when en- 
gaged in business in country B be prevented from acting there on an 
equal footing with their colleagues in B who use the contingent fee? 

As we have seen, the courts of country A face great difficulties 
in applying a governmental-interest approach. The problems facing 
the courts of other countries when confronted with these statutes 
are even greater. 

The example serves to illustrate that the purpose of a statute or 
other rule of law is sometimes obscure. Sometimes it is also com- 
plex. Even when the purpose of the statute is known and straight- 
forward, its application in space is doubtful. Very often it depends 
on general policy considerations applicable to a large number of 
substantive rules governing the same contract. One of these is to 
determine the economic and social center of the contract. 

It is submitted that not only the governmental interests behind 
the substantive provisions, but also other considerations must be 
taken into account.!® Among these, what have been called the rules 
of the international system figure prominently.!9 A country which, 
for instance, has been inimical to commercial arbitration may have 
enacted rules preventing its citizens and domiciliaries from agreeing 
to certain arbitration clauses. However, if these rules are extended 
to international contracts the result will be that on international 
markets the citizens of that country will find their position 
weakened. 

Finally, if the application in space of each substantive rule were 
to be determined separately by the courts, the parties would not be 





18. See Cavers, Choice-of-Law Process 100. 
19. See Restatement 2d (1971) § 6(2) (a). 
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able to predict their application. When making the contract the par- 
ties cannot foretell the issue of a future dispute between them and 
therefore cannot foretell what conflicting rules will be pleaded, what 
are the conflicting governmental interests behind these rules and 
which rule will be applied in the end. A conflict rule which covers 
most aspects of the law of contract and is not restricted to a particu- 
lar issue will enable the parties better to predict what law will 
apply. 

Cavers’ main concern is to promote the attainment of justice. 
The outcome of each case should turn on scrutiny of the facts of the 
transaction giving rise to the issue and on careful comparison of the 
outcome that might be reached under a foreign law with that which 
the lex fori would produce. The court should weigh both the con- 
necting factors and the competing results of the substantive laws in 
conflict. In so doing the court should take into consideration 
whether it is expedient to establish a rule of law. Cavers himself es- 
tablishes a few principles of preference in contractual matters. 


The question is whether Cavers’ doctrine is capable of being put 
into practice. His two principles of preference mentioned above, 
though aimed at covering a relatively large area of the conflict of 
laws of contracts (and property), still leave a substantial area un- 
covered by rules, especially in the province of international commer- 
cial contracts where protective laws are not in issue—or should be 
disregarded—and where the parties have made no agreement on the 
applicable law. So far it has not been shown how this method could 
be utilized on a larger scale. The courts have established only very 
few conflicts rules of a teleological character. Were Cavers’ method 
to be adopted in international conflicts of laws it would require the 
establishment of a larger number of principles governing the choice 
of law of contracts. It would be necessary to examine and compare 
the substantive contract law of a great number of couniries before a 
comprehensive set of principles could be developed. These princi- 
ples would very likely be more detailed than Cavers’ two principles, 
based as they are on the fairly homogeneous American substantive 
laws. A great number would be necessary and they would be diffi- 
cult to formulate. The effort required would be very great in propor- 
tion to the number of conflict cases that arise. The degrees of 
success attained through an endeavour of this kind would turn on 
the degree to which scholars in various countries could agree on the 
principles to be established, and would depend upon whether legis- 
latures and courts throughout the world were willing to adhere to 
them. General agreement is more likely if the rules for choice of 
law accord equal scope to the substantive law of each country than 
if they discriminate, for example, between laws offering a “higher” 
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and “lower” standard of protection.?° 

In the United States a relatively uniform basis will better en- 
sure that the exercise of such pragmatic judgments does not differ 
so much from state to state as could be expected between country 
and country in Europe and in other parts of the world. A federal 
system could much facilitate the adoption of a given policy; but Eu- 
rope is not yet organized as a federal system. 


A Cross-Breed between Old and Young: Second Restatement 


The approach of the American Law Institute in the Restatement 
2d (1971) is very different from that of the Restatement (1934). The 
rigid rules have been replaced by dexible standards. In the case of 
contracts the Institute has chosen a compromise between reliance 
on the center-of-gravity theory proposed by the 1960 draft of the Re- 
statement 2d (1971) and the methods advocated by Cavers, Currie, 
Leflar, von Mehren and Trautman, Weintraub and other protago- 
nists of a policy-centered approach. 

Restatement 2d (1971) § 6, which lays down general :inciples 
determining a choice of law, also supplies the standards applicable 
to contracts. Among them are the factors which the new-thinkers 
consider relevant to the choice of the applicable rule of law.?} 

§ 188 on the law governing in the absence of an effective choice 
of law by the parties provides in subsection (1) that the rights and 
duties with respect to an issue in contract are determined by the lo- 
cal law of the state which, with respect to that issue, has the most 
significant relationship to the transaction and the parties under the 
principles stated in §6. According to § 188(2) the contacis to be 
taken into consideration in applying the principles of § 6 to deter- 
mine the law applicable to an issue include the place of contracting, 
the place of negotiation of the contract, the place of performance, 
the location of the subject matter of the contract, the domicile, resi- 
dence, nationality, place of incorporation and place of business of 
the parties. These contacts are to be evaluated according to their 
relative importance with respect to the particular issue. 

So far the particular issue is the primary concern. Beginning 
with § 188(3) however, a shift of emphasis seems to occur: if the 





20. See Currie 105. 

21. Restatement 2d (1971) § 6: “Choice-of-Law Principles. (1) A court, subject to 
constitutional restrictions, will follow a statutory directive of its own state on choice 
of law. (2) When there is no such directive, the factors relevant to the choice of the 
applicable rule of law include (a) the needs of the interstate and international sys- 
tems, (b) the relevant policies of the forum, (c) the relevant policies of other inter- 
ested states and the relative interests of those states in the determination of the 
particular issues, (d) the protection of justified expectations, (e) the basic policies 
underlying the particular field of law, (f) certainty, predictability and uniformity of 
result, and (g) ease in the determination and application of the law to be applied.” 
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place of negotiation and the place of performance are located in the 
same state the law of this state will generally apply unless other- 
wise provided in the following title B on particular contracts.?? Title 
B (§ 189-197) contains a number of presumptions. Most of these are 
formulated as § 191 on Contracts to Sell Interests in Chattels which 
runs as follows: 


The validity of a contract for the sale of an interest in a 

chattel and the rights created thereby are determined, in 

the absence of an effective choice of law by the parties, by 

the local law of the state where under the terms of the con- 

tract the seller is to deliver the chattel unless, with respect 

to the particular issue, some other state has a more signifi- 

cant relationship under the principles stated in § 6 to the 

transaction and the parties, in which event the local law of 

the other state will be applied. 

Here as in the other sections of title B the contract as such is the 
main object of regulation. The law of the place of delivery governs 
both the validity of the contract and the rights and duties of the par- 
ties unless the contract discloses a more significant relationship 
with another state with respect to the particular issue. 

In the following title C dealing with particular problems it ap- 
pears that most of these issues mentioned are to be governed by the 
law that has the most significant connection with the contract. The 
comment states expressly that the rules of title B which depend 
upon the type of contract provide a satisfactory basis for determin- 
ing many of the questions that arise in contract, because most of 
them will usually be governed by a single law. On occasion how- 
ever, it is said, an approach directed to the particular problem, 
rather than to the type of contract involved, will provide a more 
helpful basis for the determination of a problem of choice of law.?% 
In the sections of title C most questions are determined by refer- 
ence to the general rules set out in title B. Some special rules deter- 
mine the law regarding capacity, formalities and usury, and these 
rules are validating rules supplementary to the general rules of 
contract. 

The Restatement 2d emphasizes protection of the justified ex- 
pectations of the parties as an important choice-influencing consid- 
eration.24 In the comment it is said that these factors vary in 
importance. They are of considerable weight with respect to issues 
involving the validity of a contract, but play a less significant role 
with respect to issues touching the nature and obligations of the 





22. And also in § 298 on capacity, § 199 on formalities and in § 203 on usury. 
23. Restatement 2d (1971), Introductory note to § 198. 
24. Restatement 2d (1971) § 188 comment b. 
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parties. Parties will expect the contract to be valid, but if they have 
not spelled out the obligations in the contract, they will not be dis- 
appointed by the application of the directory rules (for instance on 
the time and mode of performance) of one state rather than the 
rules of another state.2> Hence in fashioning the choice-of-law rules 
concerning the rights and duties of parties to a contract which is 
valid, greater emphasis must be laid upon considerations other than 
the justified expectations of the parties. The relevant policies of the 
country of the forum and of other interested states, and the ease in 
determination and application of the law to be applied, may for in- 
stance have greater weight.26 The comment, as is seen, gives these 
recommendations with great caution. 

However, the rules of the Restatement 2d (1971) dealing with 
particular contracis and with particular issues of the contract do not 
provide for any major difference between validity and obligation. 
Most sections of title B concerning particular contracts start out as 
classical conflict rules in which operative facts are governed by the 
law referred to by a connecting factor, and then it is added: “unless, 
with respect to the particular issue, some other state has a more sig- 
nificant relationship under the principles stated in § 6 to the transac- 
tion and the parties, in which event the local law of the other state 
will be applied.” Apart from this reference to § 6, specific govern- 
ment interests or other considerations are very rarely mentioned in 
title B and title C concerning particular issues. The presumptions 


stated in the rules may be stronger when a question of obligations 
comes up, but not much is said about the distinction in titles B and 
ee 


To sum up: to a considerable extent the traditional conflict-of- 
law rules are retained in the Restatement 2d. The bow to the new- 
thinkers is found in § 6 and in the repeated references to this sec- 
tion in § 188 and in the following sections on contracts. The Restate- 
ment says, in other words: I have two recipes: one is the traditional 
conflict-of-law method. The other is the new approach. You are ad- 
vised to use the first recipe unless you choose to use the second. 
The Restatement seems to use what George Orwell called “double 
speak.” 

In January 1981 I examined about 50 American cases, most of 





25. The governmental analysis test may lead to the application of two different 
laws to the same relationship when two issues are involved in the same case. These 
issues may relate to two different claims under the same contract, e.g. a claim for spe- 
cific performance and a claim for damages, or they may relate to the same claim, e.g. 
for damages. In the latter case Currie would apply one law only. You “cannot put 
together half a donkey and half a horse and ride to victory on the synthetic hybrid.” 
What Currie would do if the two issues were related to two different claims we do not 
learn; see Currie in Cavers, Choice-of-Law Process 39. 

26. Restatement 2d (1971) Vol. I § 188 comment b on subsection (1) (p. 577). 
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which had been decided in 1978, 1979 and 1980. I found that some 
state courts were still following the traditional rules of the Restate- 
ment (1934). Of the majority of courts which now applied the meth- 
ods and rules of the Restatement 2d, most relied on the contacts of 
the contract only, thus following a center-of-gravity or grouping of- 
contacts test in the European meaning of these terms; that is, they 
applied the law of the state with which the contract had its closest 
relationship. From the reports of these cases I did not learn 
whether they presented “true” or “false” conflicts; on the basis of 
the contacts of the cases the court just held that the law of state X 
was applicable. A small minority of the cases analyzed the substan- 
tive rules of the two or more laws “in conflict” in order to apply the 
governmental-interest or the better-rule test. Some of these cases 
contained what the new-thinkers would call “real” conflicts. The 
parties had pleaded diverging substantive ruies all of which proba- 
bly “claimed application” to the issue and which would lead to con- 
flicting results. However, it seemed that also here the courts applied 
the law which the (contact) rules of presumption recommended by 
the Restatement 2d would have led them to apply. I found only one 
case in which a state court applied forum law because it found it to 
be the “better law,” and where, perhaps, it would have applied the 
law of another state if it had followed a grouping-of-contacts test.27 


Such a review of cases is of course to be looked upon with some 
reservation. The case material was relatively small. I did not find 
all the reported cases of that three year period. All I can say is that 
in the cases I read the courts had not yet given the new-thinkers 
much reward for their great intellectual efforts. From earlier years, 
and maybe even from the years 1978-1980, there are more cases 
showing “real conflicts” in which either openly or through “covert 
techniques” the American courts have followed the theories of Cur- 
rie, Cavers and other new-thinkers. These cases have been made 
well-known by the authors, who have criticized or praised the courts 
and who have shown how these courts have or ought to have con- 
firmed their theories. However, numerically and for everyday use 
these cases do not count for much. They are the caviar for the gour- 
met jurist, not the trivial kipper which the ordinary counsel gets 
from his client. 

The methods and rules applied by a substantial number of the 
American courts which have followed or invoked the Restatement 
2d have a considerable similarity to those provided for in the EEC 
Convention on the Law Applicable to International Contractual Ob- 
ligations.?8 Art. 4(1) of this Convention lays down that the contract 





27. Hague v. Allstate Insurance Co., 289 N.W.2d 43 (1978), aff'd, 449 U.S. 302 (1981). 
28. O.J. No. L 266/1 (1980). 
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shall be governed by the law of the country with which it is most 
closely connected. This principle and the rules of presumption at- 
tached to it in the other paragraphs of art. 4 and in other articles is 
gaining ground among European courts even before the Convention 
has come into force. 

Whether in this respect America has influenced Europe or vice 
versa is difficult to tell. The center-of-gravity method was perhaps 
originally European. However, it could hardly have received such 
support in Europe if European scholars, led by the French author 
Henry Batiffol, had not seen it confirmed by so many American 
cases. Batiffol reached his theory on the localization of contract pri- 
marily through a careful study of what the American courts had 
done.?9 He paid less heed to what they, still then using the tradi- 
tional formulae, had said. 


A Limited European Parallel 


After the Second World War the “dirigism” of modern states 
over national economies faced Europeans with the problem whether 
courts and legislatures should pay heed to substantive rules of a ju- 
risdiction which claimed to govern an issue in contract with such 
resolution as to exclude the application of any other law. Such sub- 
stantive rules may be found in economic legislation, for instance in 
exchange control regulations and cartel laws, and in laws protecting 
the consumer and other presumably weak contracting parties, such 
as employees, agents and sole distributors, against unfair contract 
terms. 

Some European scholars have argued that courts and legisla- 
tures, while maintaining the classical structure of the conflict-of-law 
rules, should apply or “take into consideration” the rules of a juris- 
diction which claimed to govern an issue in contract in the resolute 
way mentioned above. Such rules they called “directly applicable 
rules” or “lois d’application immediate.”°° The idea was that these 
rules operate immediately upon the issue. The conflict-of-law rule 
which would lead to another law on the issue is put out of action. 

Hitherto such directly applicable rules have been applied when 
they formed part of the law of the forum state. In support of its ap- 
plication the courts in Europe have invoked public policy, the pur- 
pose of the rule of the forum, or other principles. Very seldom have 
such rules been applied when they formed part of a law other than 
that of the forum. Their application has therefore depended upon 
where the action was brought. This has sometimes caused forum 





29. See Batiffol, Les conflits de lois en matiére de contrats 3 (1938). 
30. See Francescakis, La théorie du renvoi, no. 7ff. (1958). 
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shopping and uncertainty in international transactions. The new 
theory will give fair play also to foreign public policies. 

One of the very few European cases in which the theory on the 
directly applicable rule was accepted, in a dictum, was the famous 
Alnati case,*1 decided by the Dutch Supreme Court in 1966. Here 
the court said that although the law applicable to contracts of an in- 
ternational character as a matter of principle can only be that which 
the parties themselves have chosen, “it may be that for a foreign 
state, the observance of certain of its rules, even outside its own ter- 
ritory, is of such importance that the courts. . . must take them into 
consideration and therefore apply them in preference to another law 
which may have been chosen by the parties to govern their con- 
tract.” In the Alnati case, however, the Belgian Hague Rules in 
question were not applied. The Dutch law chosen by the parties 
was made applicable, although the contract was more closely con- 
nected with Belgium than with the Netherlands. The Belgian Hague 
Rules were obviously not considered to be so vital for the Belgians 
that they deserved application. In a later case, Kharagitsingh v. 
Sewrajsingh 32 where the Dutch Supreme Court could also have re- 
ferred to the doctrine of directly applicable rules, no mention was 
made of it. 

The idea, however, has been adopted in art. 7(1) of the EEC 
Convention of the Law Applicable to International Contractual Obli- 
gations of 19 June 1980, by art. 16 of the Hague Convention of 14 
March 1978 on the Law Applicable to Agency, and in art. 18 of the 
Swiss Draft Federal Law on Private International Law (1977). 

Art. 7(1) of the EEC Convention provides that when applying 
the law of a country under the Convention, effect may be given to 
the mandatory rules of the law of another country with which the 
situation has a close connection, if, and so far as, under the law of 
the latter country, those rules must be applied whatever the law ap- 
plicable to the contract. In considering whether to give effect to 
these mandatory rules, regard is to be given to their nature and pur- 
pose and to the consequences of their application or non- 
application. 

There is some similarity between this provision and several of 
the factors relevant to the choice of the applicable rules mentioned 
in §§ 6 and 188 of the Restatement 2d. There are, however, also dif- 
ferences. The main difference is that §6 and § 188 of the Restate- 
ment provide guidelines for the solution of all conflict-of-law 
situations involving contracts; art. 7(1) of the Convention is only an 
exception to the operation of the traditional conflict rule. However, 





31. Hoge Raad, 13 May 1966, 1967 N.J. no. 3. 
32. Hoge Raad, 12 January 1979, 1980 Rev. crit. d.i.p. 68. 
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as § 6 and § 188 have been applied by the American courts, the dif- 
ference may not be so great as it seems. Further, the Restatement 
will consider the relevant policies of the interested foreign states 
and the relative interests of those states in the determination of the 
particular issue in contract, and when deciding whether the interest 
of a foreign state is worthy of consideration § 188 will weigh the con- 
tacts to the foreign state to be taken into account according to their 
relative importance with respect to the particular issue; art. 7 of the 
EEC Convention provides that “giving effect” to the mandatory 
rules of a foreign state is possible only when this state has a signifi- 
cant contact with the contract as a whole. 


In spite of these and other minor differences between the Amer- 
ican and European rules there is a similarity in the basic idea. The 
fertile American case law has provided and may provide examples 
which will teach the European courts when to apply art. 7 of the 
EEC Convention. Some of the much debated American cases in- 
volving “real” conflicts may provide food for thought. 


Conclusions 


As has been seen the present writer has had difficulties in ac- 
cepting the new American theories. He has more belief in the meth- 
ods and principles adopted by the EEC Convention of 19 June 1980. 
Under this Convention the contract is to be governed by the law of 
the country in which its center is located socially and economically. 
On the one hand the court is not bound to rely on one connecting 
factor for all contracts of a particular type. It may take the various 
connecting factors into consideration and consider them individually 
in each case. On the other hand the normal structure of the conflict 
rules is maintained. In general, only the connecting factors count. 
Furthermore, the connecting factors of the entire contractual rela- 
tionship as a social phenomenon are taken into consideration and 
not the contacts relating to the particular issue. 


The proper law of the contract is not to be ascertained by count- 
ing but by weighing the connecting factors. These factors derive 
their weight from the general social policies behind the substantive 
law rules and from the policies underlying international commercial 
intercourse, one of which is to consider the average interests of the 
parties. When weighing the factors the courts should consider these 
policies. 

The law of contract, in so far as it deals with contracts relating 
to interests in immovables, is intended to apply to immovables situ- 
ated in the country where these rules are in force, and the country 
in which an immovable is situated is, in general, more interested 
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than are other countries in having such contracts governed by its 
laws. 

Equality of status among employees and peace of the labor mar- 
ket are ensured if all work carried out in the same country is gov- 
erned by the same rules. Therefore the country where an employee 
carries out his work is generally more interested than are other 
countries in having its law govern the contract of employment. 

The manufacturer or the merchant who exports goods is subject 
to more complex duties than the importer. An exporter who sells to 
importers in different countries has a greater interest than has the 
importer in calculating the risks and costs on the basis of one law, 
which is his own law. 

The normal policy of a country whose law contains rules pro- 
tecting the weak party to a consumer contract will be to extend this 
protection to its residents. This social policy is in general so impor- 
tant that the habitual residence of the consumer will be regarded as 
the center of gravity of a consumer contract. 

These and other considerations attaching particular weight to a 
certain connecting factor or to a constellation of such factors are of a 
general kind. They cover most contracts of a certain type and some- 
times several types of contracts. These general choice-influencing 
consideration will therefore lead to the establishment of presump- 
tions for the various types of contracts and for typical contractual 
situations. Presumptions will perceptibly reduce the uncertainty 
and lack of predictability which are likely to result if the center of 
gravity or individualization without the assistance of presumptions 
is made the basis of the choice of law. 

The main difference between the European grouping-of-contacts 
test and the new American theories is the following: the Americans 
consider the purpose or the social effects of each substantive rule in 
order to determine its spatial scope of application. The Europeans 
try to determine in which environment the entire contract as a so- 
cial phenomenon is localized. In doing so they take into considera- 
tion the social and political interests which would normally govern a 
contract of that type and with these contacts. 

If the EEC Convention is adopted in the Europe of the 10 (or 
12), and if the Restatement 2d is applied in the future as it seems to 
have been applied in a substantial number of the cases hitherto de- 
cided under it, the conflict-of-law rules of the two continents will ap- 
proach each other considerably. One day our successors may then 
meet again in Europe’s oldest university and discuss the publication 
of an American-European Restatement on the Conflict of Laws. 

















KURT G. SIEHR 


Domestic Relations in Europe: European 
Equivalents to American Evolutions 


American Influences on European Private International Law 


Formerly, private international law was a rather international 
discipline. Law courts of different countries referred to the same 
general maxims and authorities.! In this way similar if not identical 
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solutions were achieved in many jurisdictions, although the law of 
conflicts was not formally unified. Those times have gone. Today 
private international law is treated as a genuine part of domestic 
law. Common principles must be bargained for in international con- 
ventions and the discussion of foreign conflicts theories is mainly re- 
duced to scholarly writing. This implies two conclusions for my 
subject: (1) American conflicts theories may directly influence Eu- 
ropean private international law by way of international treaties, 
drafted with American participation, entering into force in European 
countries; (2) any other American influence works indirectly 
through the media of legal writing and domestic legislation in Eu- 
rope which advocate or adopt American models for domestic con- 
flicts rules. 


Direct Influences 


In 1964 the United States joined the Hague Conference of Pri- 
vate International Law.? Since that time, i.e. since the 10th session 
of the Conference, the United States has taken part in the unifying 
endeavors of the Hague Conference as a full member, not only as an 
observer.? With American participation, the Hague Conference has 
prepared seven conventions in the field of family law, three conven- 
tions on marriage and divorce* and four on domestic relations in 
general or on problems of minors.5 None of these conventions has 
been signed or ratified by the United States. In some European 
countries however, some of the conventions have already entered 
into force. Instead of tracing the American influences on the final 
draft of each of these conventions separately, I will mention any di- 





2. See Nadelmann, “The United States Joins the Hague Conference on Private 
International Law”, 30 Law & Contemp. Prob. 291-325 (1965) = id., Conflict of Laws— 
International and Interstate 99-139 (1972). 

3. The reports by Nadelmann & Reese, 13 Am. J. Comp. L. 612-615 (1965); von 
Mehren, Reese, Nadelmann, 16 Am. J. Comp. L. 580-604 (1968); Nadelmann, Reese, 
Cavers, 21 Am. J. Comp. L. 139-164, 593-595 (1973); Reese, 25 Am. J. Comp. L. 393-394 
(1977). 

4. Convention of 1 June 1970 on the Recognition of Divorces and Legal Separa- 
tions, 16 Am. J. Comp. L. 582-588 (1968); Convention of 14 March 1978 on the Law Ap- 
plicable to Matrimonial Property Regimes, 25 Am. J. Comp. L. 394-399 (1977); 
Convention of 14 March 1978 on Celebration and Recognition of the Validity of Mar- 
riages, 25 Am. J. Comp. L. 399-403 (1977). 

5. Two Conventions of 2 October 1973 on the Law Applicable to Maintenance 
Obligations and on the Recognition and Enforcement of Decisions Relating to Main- 
tenance Obligations, 21 Am. J. Comp. L. 587-592, 156-162 (1973); Convention of 15 No- 
vember 1965 on Jurisdiction, Applicable Law and Recognition of Decrees Relating to 
Adoptions, 13 Am. J. Comp. L. 615-620 (1964); Convention of 25 October 1980 on the 
Civil Aspecis of International Child Abduction, 69 Rev. crit. 893-901 (1980) = 27 Nether- 
lands International L. Rev. 397-401 (1980). 

6. See the survey of the state of ratifications as of 1 March 1981 in 70 Rev. crit. 
176-203 (1981). 
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rect influences in the systematic discussion of the European 
equivalents to American evolutions in conflict of laws. 


Indirect Influences 
a) Legislation and Case Law 


Indirect impact of American conflict of laws methods is more 
difficult to locate. Sometimes national legislatures refer in their sup- 
porting documents for new statutes on private international law to 
the American evolution in conflicts law and emphasize that they 
want to apply different methods.’ In European case law, allusions to 
American conflicts law may be found in two different situations: in 
the first, litigants refer to American cases or methods in order to 
change domestic judge-made conflicts rules. The other situation 
seems to happen more often, but is less likely to influence domestic 
law: if European local conflicts rules have to pay regard to a renvoi, 
American conflicts law must be applied by the European judge in 
order to find out whether (i) he has to apply American local law be- 
cause there is no renvoi; (ii) he is referred back to his own jurisdic- 
tion; or (iii) he is referred to a third legal system.9 In these 
situations European courts will contribute to the development of 
American law rather than shaping their own conflict of laws systems 
according to American models. 


b) Legal Writing! 


In some European countries (e.g. Austria, Germany, Switzer- 
land) the important contribution of legal writing to the evolution of 
judge-made law is evidenced by abundant citations of literature in 
judicial opinions. But in other European countries as well, where 
courts abstain from references to legal writing, the commentaries, 
treatises, law review articles and case notes exert considerable influ- 
ence on the judiciary. This tradition could be taken to be the means 





7. Bundesgesetz tiber das internationale Privatrecht (IPR-Gesetz)—Schlussbe- 
richt der [Swiss] Expertenkommission zum Gesetzentwurf 23 and 29 (1979); Kuhne, 
IPR-Gesetz-Entwurf 28-29 (1980). 

8. See e.g. Winckworth v. Christie, Manson & Woods Ltd., [1980] 1 All E.R. 1121, 
1133-1134 (Ch. D.), where Justice Slade was referred to Beale’s Treatise on the Con- 
flict of Laws, but refused to alter English conflicts law with respect to title to 
movables. 

9. See Drobnig, American-German Private International Law 83-84, 90-91, 95, 
104-105, 114, 116, 138 (1972). 

10. There are many European books and law review articles on the American 
conflicts revolution. See the most recent contributions, where previous studies are 
also mentioned; Hanotiau, Le droit international privé américain (1979); Kegel, 
“Paternal Home and Dream Home: Traditional Conflict of Laws and American 
Reformers,” 27 Am. J. Comp. L. 615-633 (1979) = id, “Vaterhaus und Traumhaus— 
Herkémmliches internationales Privatrecht und Hauptthesen der amerikanischen 
Reformer,” Festschrift Ginther Beitzke 551-573 (1979). 
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for transplanting American conflict of laws ideas into European soil. 
To date however there is no “Americanization” of European private 
international law. My impression is that there are two main expla- 
nations. The first pertains to general methodological divergences,!! 
the second reflects independent developments in Europe similar to 
developments in the United States. We shall turn first to the Euro- 
pean equivalents to American solutions, mentioning, where rele- 
vant, any traceable American influences. 


European Equivalents to American Law 


The American revolution in conflict of laws originates from the 
battle against Beale’s fortification of the vested rights theory in the 
First Restatement of the Law of Conflict of Laws (1923-1934) and 
from the assault on this fortress during the following decades. One 
of the results of this assault is the Restatement of the Law Second, 
Conflict of Laws, adopted and promulgated by the American Law 
Institute in 1969 and published in 1971 (hereafter: Restatement 
Second). 


Most Significant Relationship 


The Restatement Second uses as applicable law the law of the 
state which, with respect to a particular issue, has the most signifi- 
cant relationship to a certain person, thing or act (tort, contract 
etc.). Similarly, it requires for judicial jurisdiction a reasonable rela- 
tionship between the forum state and the parties to the action or the 
issue in question. 

It is an irony of history that by using the notion “most signifi- 
cant relationship” the Restatement Second starts with a guidepost 
erected at the dawn of modern European conflicts law.!?_ Savigny 
set out to find the “seat” of a legal relation, i.e., the jurisdiction to 
which, “in its proper nature, [the legal relationship] belongs or is 
subject.”!5 Bar advocated a functional approach guided by the 
Natur der Sache (nature of the subject).14 Gierke sought to apply 
the law of that country in which the spatial “center of gravity” 





11. See infra at text following n. 217. 

12. Kegel, “Begriffs-und Interessenjurisprudenz im IPR,” Festschrift Hans 
Lewald 259, 261 (1953); Beitzke, “Betrachtungen zur Methodik im Internationalpri- 
vatrecht,” Rechtsprobleme in Staat und Kirche—Festschrift Rudolf Smend 1, 17-22 
(1952). See Batiffol, “Les intéréts de droit international privé,” Internationales Pri- 
vatrecht und Rechtsvergleichung im Ausgang des 20. Jahrhunderts, Festschrift Ger- 
hard Kegel 11-21 (1977). 

13. Savigny, 8 System des heutigen Rémischen Rechts 28, 108 (1849) = id., A Trea- 
tise on the Conflict of Laws 70, 133 (2d ed. 1880; reprint 1972). 

14. Bar, 1 Theorie und Praxis des internationalen Privatrechts 105-119 (2d ed. 
1889, reprint 1966) = id., The Theory and Practice of Private International Law 77-87 
(2d ed. 1892). 
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(Schwerpunkt) of the legal relation is located.!5 Westlake favored 
the law with the “closest connection” to the particular issue.!* Thus 
far, the approach of the Restatement Second is in harmony with 
classical European private international law. What may be different 
is that the most significant relationship is determined in the Re- 
statement method by weighing “specific policies of the relevant local 
law rules” and the “general policies relating to multistate 
occurrences.”!7 

I hesitate to characterize this weighing of policies as a com- 
pletely new feature in conflicts law without any parallel in European 
private international law. It must not be forgotten that the Restate- 
ment Second vacillates between black-letter rules and open-ended 
conflicts norms. The open-ended norms authorize judicial law-mak- 
ing. European codes may not give such power, but, where there is 
similar express or tacit authorization, European courts also weigh 
policies. I would not characterize the Restatement Second as the 
product of neo-statutists.1* Apart from the ambiguity of this term, 
the several classical black-letter rules of the Restatement belie such 
a characterization. The relevant factors of Restatement Second 
§ 6(2) also indicate that even the Restatement authors had serious 
doubts whether the interpretation of local rules would suffice for a 
decision between conflicting rules. In addition to these wise com- 
promises in favor of classical approaches, it must be said that there 
are no clear-cut distinctions between policies of substantive law and 
choice-relevant factors. American courts, especially in interstate 
conflicts, tend to rely primarily on policies of local rules, whereas 
European courts traditionally wrap up their arguments in more gen- 
eral choice-influencing considerations. The result will often be the 
same: local jurisdiction and the application of local substantive law 
in custody cases may be justified by the special policy of local law 
rules, or by a general international policy, that courts at the child’s 
residence have the paramount interest in deciding a custody case 
according to their lex fori. The general policy is often nothing more 
than a generalization of special policies embodied in local rules. 

The venerable age of the notion “most significant relationship” 
does not mean that this standard is outmoded. It is still used as a 
guide for finding the governing law. The 1978 Austrian Statute on 
Private International Law expressly states in § 1(1) that “factual sit- 





15. Gierke, 1 Deutsches Privatrecht 217 (1895). 

16. Westlake, A Treatise on Private International Law or the Conflict of Laws 
(1858). 

17. Restatement Second § 5. 

18. Vischer, “Das neve Restatement ‘Conflict of Laws’,” 38 RabelsZ 128, 138 
(1974); this characterization is attributed to Currie: Lipstein, “The General Principles 
of Private International Law,” 135 Recueil des Cours 97, 154-157 (1972-1). 
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uations with foreign contacts shall be judged, in regard to private 
law, according to the legal order to which the strongest connection 
exists,” and according to § 1(2), the special conflicts rules of the stat- 
ute “shall be considered as expressions of this principle.”!9 What 
the Austrian statute expressly provides in § 1(2) is valid for more or 
less all European countries, their conflicts law in general and their 
international family law in particular. This is made evident by sub- 
sidiary conflicts rules expressly referring to the law of countries 
with a stronger or the strongest connection. These subsidiary rules, 
however, illustrate another phenomenon which sheds some light 
upon differences between American and European conflicts law. 


Open-Ended Conflicts Norms 


Whether the court is invited to look for the “most significant re- 
lationship,” the “seat” of legal relations, their “center of gravity,” or 
similar catch-words, it must be admitted that such oracular provi- 
sions are more or less “non-rules.”2° They are not designed to an- 
swer the crucial question of conflicts law—to fix the governing law— 
but tend to repeat the question in different terms and empower the 
law courts to find the answer themselves. The Restatement Second 
makes use of the term “most significant relationship” in a very dis- 
tinctive way. Many conflicts rules with specific connecting factors 
pointing in a certain direction are open-ended, in that the law prima- 
rily designated governs unless another law, with respect to the par- 
ticular issue, has a more significant relationship. Several examples 
of this approach, with open-ended conflict norms, may be men- 
tioned: § 283(1) on the validity of marriage, § 297(1) and § 258(1) 
concerning marital property in movables, and § 287(1) on the law 
governing legitimacy. If there is no black-letter conflicts rule, the 
standard of the most significant relationship must serve (see Re- 
statement Second § 6). 

Open-ended conflicts norms are characteristic features of the 
Restatement Second without exact equivalents in European con- 
flicts law. Normally in Europe the legislature definitely designates 
the applicable law. In some instances the designated law governs 
the particular question exclusively. Art. 19(1) of the Italian Disposi- 
zioni sulla legge in generale may serve as an example: “The matri- 
monial property relations between spouses are governed by the 
husband’s national law at the time of marriage.” In other instances 
a degree of flexibility is provided by subsidiary connecting factors 





19. See the translation in 28 Am. J. Comp. L. 222 (1980) and Palmer, “The Aus- 
trian Codification of Conflicts Law,” 28 Am. J. Comp. L. 197, 204-205 (1980). 

20. Ehrenzweig used to criticize these “non-rules” of the Restatement Second, 
not taking into account that the Restatement is not a code but a simple restatement 
which has to be flexible enough for the present and for future development. 
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(e.g. habitual residence or domicile of a stateless person),?! or by 
providing that several designated laws apply cumulatively (e.g. the 
national law of the betrothed of different nationality for the validity 
of a marriage)? or alternatively (e.g. lex causae or law at the place 
of contracting for the formal validity of a marriage or any con- 
tract).23 The preference for black-letter conflicts rules with 
statutorily fixed connecting factors still prevails, as is shown by a 
West German unofficial draft for a new statute on private interna- 
tional law which in family law favors a set of successively applicable 
laws. According to the draft of the Deutscher Rat fiir Internationales 
Privatrecht (German Council for Private International Law) the in- 
cidents of a valid marriage are successively determined by the law 
of the country 


1. of which both spouses are nationals; 

2. which has been the spouses’ last common nationality 
during their marriage provided that one of them is still a 
national of that country; 
in which the spouses habituvily reside; 
which has been the spouses’ last common habitual resi- 
dence provided that one of them still habitually resides 
there; 

5. to which the spouses have the closest connection.”* 

Similar rules with successively applicable laws, with a so-called 
Anknipfungsleiter or Kaskaden-Ankniipfung may be found in the 
Swiss draft,25 in the Austrian Statute on Private International Law,?6 
in other West European conflict of laws statutes?’ and also in East 
European conflicts law.2® The German law courts have developed a 





21. According to the United Nations Convention of 28 September 1954 on the Sta- 
tus of Stateless Persons. 

22. See e.g. Austrian IPR-Gesetz § 17(1); West German EGBGB art. 13(1); East 
German Rechtsanwendungs-Gesetz § 18(1); Italian Disp. prel. art. 17(1); Swiss NAG 
art. 7c(1). 

23. Austria IPR-Gesetz § 16(2) and § 8; West German EGBGB aart. 11(1). How- 
ever, there are exceptions for domestic marriages. They can only be performed ac- 
cording to domestic formalities: see Austrian IPR-Gesetz § 16(1); West German 
EGBGB art. 13(3); East German Rechtsanwendungs-Gesetz § 18(2); Swiss NAG art. 
7c(2). 

24. Draft Deutscher Rat: Ehewirkungen § A; similar, Draft Kuhne § 14(1). 

25. Swiss Draft 1978, art. 41, 46, 53, 60, 68 and 81. 

26. Austrian IPR-Gesetz §§ 18, 21, 22. 

27. Portuguese Civil Code art. 52, 53, 56, 57; Spanish Civil Code art. 9(2)-(5), (7); 
see also art. 1, Dutch Stat ut 25 March 1981 on international divorce, Staatsblad 
van het Koninkryk der Nei2.'andcn 1981 no. 166; Verheul, “Het wetsontwerp interna- 
tionale echtscheiding,” 5 © !oads Juristenblad 572-573 (1980); Boele-Woelki, “Die 
internationale Ehescheiizuag « den Niederlanden,” 33 Das Standesamt 266-270 
(1980). 

28. Czechoslovakian Conflicts Statute §§ 21-22; East German Rechtsanwendungs- 
Gesetz §§ 19-20; Hungarian Conflicts Decree art. 39-40; Polish Conflicts Statute art. 17- 
18. 
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similar approach in order to satisfy the constitutional requirement 
for non-discriminatory conflicts rules.29 Dutch courts have pursued 
the same path in order to find a fair compromise between predict- 
ability of results and flexibility in favor of individual justice.*° 

A conflicts rule which makes different laws successively applica- 
ble can hardly be compared with open-ended conflicts rules of the 
Restatement Second style. Even if the last step of a European con- 
flicts provision points to the law of the closest connection, European 
courts may not invoke it before finding inapplicable the rules in the 
earlier steps. Yet there seem to be some equivalents to the open- 
ended conflicts rules of the Restatement Second. The Austrian Stat- 
ute on Private International Law of 1978, § 1, seems to have incorpo- 
rated the same idea. According to § 1 the specific conflicts rules of 
the statute may be read as prima facie evidence of the strongest 
connection, which may be discarded if there is an even stronger con- 
nection with another law. This interpretation of §1 is very much 
disputed,*! and is denied by the author of the Austrian statute.°? In 
Switzerland there are plans for clear legislative regulation. Art. 14 
of the Swiss draft expressly states: “The law designated in this stat- 
ute is, by way of exception, not to be applied if under all the circum- 
stances the facts of the case bear only a slight relationship to the 
designated law, and clearly bear a closer relationship to another 
law.”33 This general “exception clause” might be interpreted as a 


rule transforming all specific conflicts rules of the Swiss draft into 
open-ended ones. Such an interpretation is expressly rejected by 
the final report to the draft, mentioning the different approach of the 
Restatement Second.** The exception clause of art. 14 is, roughly, a 
copy of art. 1(2) of the Swiss Civil Code, adapted to the specific ne- 
cessities of a statute on conflicts law.*° This means that the clause 





29. As to this necessity Juenger, “The German Constitutional Court and the Con- 
flict of Laws,” 20 Am. J. Comp. L. 290-298 (1972). As to German decisions, see 
Bundesgerichtshof 29 October 1980, 36 Juristenzeitung 65 (1981); Kammergericht 16 
April 1975, (1876) Entscheidungen der Oberlandesgerichte in Zivilsachen 221. 

30. See Hoge Raad 10 December 1976, 1977 Nederlandse Jurisprudentie 929 no. 
275; marital property; Hoge Raad 27 May 1977, 1977 id. 1896, no. 600: divorce. This 
trend is confirmed by the Dutch statute, supra n. 27. 

31. See Palmer, supra n. 19 at 204-205 (1980); Schwind/Duchek, Internationales 
Privatrecht 7-10 (1979). 

32. Schwind, “Prinzipien des neuen dsterreichischen IPR-Gesetzes,” 32 Das 
Standesamt 109, 110 (1979). 

33.. Translation by McCaffrey, “The Swiss Draft Conflicts Law,” 28 Am. J. Comp. 
L. 250 (1980). 

34. Bundesgesetz, supra n. 7 at 29, 59-60. 

35. Bundesgesetz, supra n. 7 at 29 and 60; see also McCaffrey, supra n. 33 at 250- 
252. Swiss Civil Code art. 1(2) reads: “Where no provision is applicable, the judge 
shall decide according to the existing customary law and, in default thereof, accord- 
ing to the rules which he would lay down if ke had himself to act as legislator” 
[Translation by Williams, 1 The Swiss Civil Code, book I & II, 1 (1976) ]. 
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has to be applied modo legislatoris, i.e. by formulating rules which 
may be generalized and used for future cases.°° Thus it seems that 
art. 14 of the Swiss Draft will codify principles already existing in 
Switzerland*’ and in other European countries.*® 

One should mention the Dutch conflicts law in this connection. 
Dutch law courts feel free to formulate new conflicts rules if tradi- 
tional principles are no longer in harmony with modern trends and 
international conventions.*9 Without any statutory provision, the 
Dutch Hoge Raad declined to apply the common national law of 
spouses to a divorce suit when the spouses had only formal contacts 
with their national state. It applied the law of the spouses’ common 
habitual residence.*° 

It may be that the few European open-ended conflicts rules 
have been influenced by American models.*! The difference be- 
tween American and European law in the quality and quantity of 
such rules can be explained easily. On the one hand, the rules of 
the Restatement Second are not statutory rules designed by a legis- 
lature as binding provisions. The American Law Institute has for- 
mulated guides to be applied by American law courts according to 
their own policies. On the other hand, it is clear for Europeans that 
statutes should not be merely guidelines or indefinitely formulated 
general clauses. To have such clauses most countries do not need 
an act on conflict of laws. Even in The Netherlands, with a most 


flexible judiciary and a group of very progressive authors, the rec- 
ommendations are not for timid evolution from case to case but for a 
self-confident reform of conflicts law modo legislatoris in law courts 
and confirmed by the legislature. 

Black-letter rules are more important in some parts of family 





36. Bundesgesetz, supra n. 7 at 29. 

37. See Vischer, Droit international privé 11, 15, 41 and 95 (1974); id., “Der Richter 
als Gesetzgeber im internationalen Privatrecht,” 12 Annuaire suisse de droit interna- 
tional 75, 82-83 (1955). 

38. 3 Fikentscher, Methoden des Rechts in vergleichender Darstellung 60-763 
(1976). As to the differences between judge-made law in common law and in civil law 
countries, see Esser, Grundsatz und Norm in der richterlichen Fortbildung des Privat- 
rechts 228-241 (1956). 

39. Jessurun d’Oliveira, “Die Freiheit des niederlandischen Richters bei der 
Entwicklung des internationalen Privatrechts,” 39 RabelsZ 224-252 (1975). 

40. Hoge Raad 27 May 1977, supra n. 30; Hoge Raad 9 February 1979, 1979 Neder- 
landse Jurisprudentie 1824 no. 546; Arrondissements-Rechtbank’s-Hertogenbosch 7 
December 1979, 1980 Nederlandse Jurisprudentie 1688 no 524. This judge-made modifi- 
cation of the principle of nationality has been codified: see Dutch statute, supra n. 27. 

41. However, it must not be forgotten that, at least in the law of contracts, Euro- 
pean conflicts law has long applied an open-ended conflicts rule when the parties 
have not chosen the law governing their contract. 

42. Supra n. 27 and 40; de Boer, “De vermaatschappelijking von het internationaal 
privaatrecht,” 55 Nederlands Juristenblad 785-796 (1980); Jessurun d’Oliveira, De ruine 
van een paradigma: de konfliktregel (1976); Strikwerda, Semipubliekrecht in het con- 
Jlictenrecht-verkenning op een kruispunt van methoden (1978). 
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law than in the field of torts or contracts. In Europe it is common to 
register status relations in a civil register.4° This system requires 
rather rigid black-letter conflicts rules, and a good deal of interna- 
tional uniformity is useful. Legal certainty in family matters is sup- 
posed to be more important than flexibility.44 Whether this is really 
necessary is open to question. The evolution of the last twenty 
years shows that in former times the drive for certainty was 
exaggerated. 


Choice-Influencing Considerations 


The basic question for legislative or adjudicative events pertains 
to the policies to be pursued in the law-making process. In the 
United States these policies have been formulated by Cheatham 
and Reese,* and by Leflar,** and they have been incorporated in the 
Restatement Second.*? Some sections of the Restatement Second 
on matters of family law expressly refer to § 6(2) in enumerating 
choice-influencing factors.** 

In Europe there are schedules similar to those of Restatement 
Second § 6(2) or to Leflar’s choice-influencing considerations. These 
factors are called “objectifs” (Batiffol),*9 “Interessen” (Kegel),°° and 
“Wertungen” (Neuhaus).5! The main difference between American 
and European conflicts law is that the European choice-influencing 
considerations form an analytical explanation of well-established 
conflicts law,52 or to a lesser extent a guide for the national legisla- 
ture. For reasons already explained, there are no statutory provi- 





43. All Continental countries of Western Europe, except the Scandinavian states, 
are parties to the “Commission International de l’Etat Civil.” See Simitis, “Die Inter- 
nationale Kommission fur Zivilstandswesen (C.I.E.C.),” 33 RabelsZ 30-72 (1969). 

44. See Neuhaus, “Legal Certainty versus Equity in the Conflict of Laws,” 28 Law 
& Contemp. Prob. 795-807 (1963). North, “Development of Rules of Private Interna- 
tional Law in the Field of Family Law,” 166 Recueil de Cours 9, 37, 41 (1980-I). 

45. Cheatham & Reese, “Choice of the Applicable Law,” 52 Colum. L. Rev. 959 
(1952); Reese, “Conflict of Laws and the Restatement Second,” 28 Law & Contemp. 
Prob. 679 (1963). 

46. Leflar, “Choice-Influencing Considerations in Conflicts Law,” 41 N.Y.U.L. Rev. 
267-327 (1966); id., “Conflicts Law: More on Choice-Influencing Considerations,” 54 
Calif. L. Rev. 1584-1598 (1966); id., American Conflicts Law 193-195, 205-219 (3d ed. 
1977). About Leflar’s theory, see Felix, Juenger, Todd & Rosenberg in 31 S. Carol. L. 
Rev. 409-456 (1980). 

47. See e.g., Restatement Second § 6(2), § 145(2), § 188(2), and other specific sec- 
tions referring to the above-mentioned general sections enumerating the factors rele- 
vant for the choice of the applicable rule of law. 

48. Restatement Second § 257-258 (marital property), § 283 and 284 (marriage), 
§ 287 and 288 (legitimacy). 

49. Batiffol, Aspects philosophiques du droit international privé 229 (1956). 

50. Kegel, Internationales Privatrecht 54-70 (4th ed. 1977); id., “Begriffs-und Inter- 
essenjurisprudenz,” supra n. 12 at 259-288. 

51. Neuhaus, Die Grundbegriffe des Internationalen Privatrechts 41-70 (2d ed. 
1976). 

52. Loussouarn/Bourel, Droit international privé 196-200 (1978). 
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sions offering a group of choice-influencing considerations to the 
courts to be applied in individual cases, similar to § 6(2) of the Re- 
statement Second.*% 

The American and European choice-influencing considerations 
are more or less the same. One of these factors, however, deserves 
closer examination because it is also disputed in the United States: 
the application of the better rule of law. 


Better Rule of Law 


Leflar introduced the application of the better rule of law as a 
choice-influencing consideration.** This policy has been accepted by 
some American courts even when the better law was foreign law. 
Ehrenzweig also inserted the better law argument into his system 
and admitted that a better foreign law may displace the lex fori. 
The Restatement Second did not list the better law as a factor rele- 
vant to the choice of the applicable law,>” but it also pays regard to 
considerations of material justice,5* which may lead to the same 
result. 

The trend towards application of the better rule of law is espe- 
cially strong in matters of family law. This can be shown in five dif- 
ferent areas—the establishment of status relations, divorce, 
maintenance, other incidents of family relations, and the recognition 
of foreign judgments on questions of status. 


a) Establishment of Status 


The famous judgment of the German Federal Constitutional 
Court of 4 May 1971 removed an obstacle for foreigners marrying a 
divorced German national.®9 The same problem existed in Switzer- 
land and was solved by the Swiss Federal Court in the same year. 





53. Supra, text following n. 41. 

54. Leflar, “Choice-Influencing Considerations,” supra n. 46 at 295-304; id., Con- 
Jlicts Law, supra n. 46 at 1578-1588; id., American Conflicts Law 195, 212-215 (3d ed. 
1977). 

55. See e.g. Frummer v. Hilton Hotels International, Inc., 304 N.Y.S.2d 335, 344 
(Sup. It. 1969); Gravina v. Brunswick Corp., 338 F. Supp. 1, 6 (D.R.J. 1972). 

56. Ehrenzweig, 1 Private International Law, 96-98, 100-103 (2d ed. 1972); id., 
“Specific Principles of Private Transnational Law,” 124 Recueil des Cours 189-190, 210- 
213 (1968). 

57. Supra n. 47. 

58. E.g. Restatement Second § 6(2)(d); protection of justified expectations; § 203: 
lex validitatis against the charge of usury. 

59. Bundesverfassungsgericht 4 May 1971, 31 Entscheidungen des Bundesverfas- 
sungsgerichts 58 (1971); see Juenger, supra n. 29. This question will be answered ex- 
pressly by a future German statute: cf. Draft Deutscher Rat: Eheschliessung I 
§ A(2); Draft Kuhne § 12(3); Draft Max-Planck-Institute Thesis 5(2). 

60. Bundesgericht 3 June 1971 (Dal Bosco), 97 I Entscheidungen des Schweizeri- 
schen Bundesgerichts 389 (1971). This rule will be codified; see Swiss Draft 1978 art. 
40(2). 
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Both judgments may have a touch of governmental interest ap- 
proach and “contain more than just a dash of Currie.”®! Certainly 
they are overdue revisions of self-fabricated errors® and reflect a 
favor matrimonii which may be traced also in other cases. One 
might refer to France where foreigners may marry according to 
French law without regard to their national law. Although the sub- 
stantive validity of marriage in France is governed by the national 
law of the parties,® the public official performing the civil marriage 
is not obliged to apply foreign law ex officio. If the parties do not 
give evidence as to their national law, the public official will perform 
the marriage ceremony according to French law and inform the 
spouses that their marriage may be invalid under their national 
law.§%@ 


The most striking examples of favoring marriage are the uncom- 
plicated recognition of a foreign marriage in Swiss law, the Ger- 
man court practice to recognize foreign voidable marriages until 
they are voided,® and the general rule to honor the foreign lex loci 
actus even if the national law of the parties does not recognize the 
form at the place of marriage.®° Besides these examples, the Swiss 
preliminary draft for a statute on private international law openly 
favors marriage.®’ Similar proposals have been made for the reform 





61. See Juenger, “Trends in European Conflicts Law,” 60 Corn. L. Rev. 969, 981 
(1975). This opinion will not be shared by everyone. Kegel, a violent critic of Currie, 
who favored the result in the case before the German Constitutional Court (infra 
next note), may disagree with respect to the impact of the Constitution on conflicts 
law: see Kegel, “Embarras de richesse,” 36 RabelsZ 27-34 (1972). Wengler, on the 
other hand, who is not very enthusiastic about Currie’s approach, shares the view of 
the Court about the relation between the Constitution and the conflicts law: Wengler, 
note to Bundesgerichtshof 29 April 1964, 20 Juristenzeitung 100-103 (1965). 

62. In Germany such a reform was proposed more than ten years ago; see 
Neumayer, “Ehescheidung und Wiedererlangung der Ehefahigkeit,” 20 RabelsZ 66, 
81-85 (1955); Kegel, “Reform des deutschen internationalen Eherechts,” 25 RabelsZ 
201, 203-204 (1960); id., “La réforme du droit international du mariage en Allemagne,” 
51 Rev. crit. 641, 634 (1962); Lauterbach (ed.), Vorschlage und Gutachten zur Reform 
des deutschen internationalen Eherechts 1, 12-13 (1962). 

63. 2 Batiffol/Lagarde, Droit international privé 36-37 (6th ed. Paris 1976). 

63a. See no. 475 (now no. 541) of the Instruction générale relative a ]’état civil du 
21 septembre 1955, 44 Rev. crit. 574, 596 (1955), version of 1974, see 1974 Journal officiel 
de la République Frangaise 5286 and 8596. As to this instruction see Batiffol, 16-18 
Travaux du comité francais de droit international privé 41, 46 (1955/57), and Batiffol/ 
Lagarde, supra n. 63. 

64. Swiss NAG art. 7 f; Swiss Draft 1978 art. 43. 

65. See e.g. Oberlandesgericht Frankfurt a.M. 26 May 1967, 20 Neue uristische 
Wochenschrift 1426 (1967) = 32 RabelsZ 727 (1968); Luther, “Die sogenannten Ton- 
dern-Ehen,” 34 RabelsZ 679-702 (1970). 

66. These situations happen with a foreign civil marriage of a Greek couple be- 
cause Greek law requires a religious marriage ceremony and classifies this prerequi- 
site as a matter of substance and not of form: see Oberlandesgericht Frankfurt a.M. 
23 November 1970, 18 Zeitschrift fur das gesamte Familienrecht 179 (1971). 

67. Swiss Draft 1978 art. 41. 
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of German conflicts law.®® 

The most important field of application of the better law is the 
law of parent and child. This is done by designating alternative fac- 
tors with the proviso that a given question or issue shall be an- 
swered in the affirmative if the law of one of the designated factors 
gives this answer. A good example of this approach is art. 311-17 
French Civil Code (enacted in 1972): 

The voluntary acknowledgement of paternity or maternity is 

valid if it is given in accordance with either the personal law 

of the acknowledging parent or the personal law of the 

child. 
The similarity of this provision with Restatement Second § 287(2) is 
obvious. The Restatement Second also makes use of alternatively- 
designated laws. However, what seems to be an exception in Ameri- 
can law has become very popular in European conflicts law. The 
French reform act on the law of filiation was the first statute with a 
distinctive policy in favor of the better law, in particular in favor of 
the child. Art. 311-16 on legitimation by subsequent marriage and ju- 
dicial decision is also notable in this connection. The Austrian Stat- 
ute of 1978 on Private International Law adopted similar provisions. 
Matters of legitimacy and of legitimation are governed by the par- 
ents’ personal status law. If, however, the parents have different 
personal status laws (normally, different nationalities), “the one 
more favorable to the legitimacy of the child or to legitimation shall 
be determinative.”®? In some East European statutes on private in- 
ternational law similar provisions in favorem pueri can be found.” 

European judges have also developed a better-rule approach. 
At least in Switzerland and West Germany the question of legiti- 
macy is answered alternatively by the national conflicts rule on le- 
gitimacy or by the conflicts rule provided by Hague conventions for 
maintenance obligations.7! The Swiss and German drafts for new 
statutes on private international law also reflect a certain preference 
for the establishment of status relations.’” 





68. Draft Kuhne § 12(2); Draft Max-Planck-Institute Theses 5-7. See generally 
Palsson, “Marriage and Divorce,” 3 Int. Encyc. Comp. L. 16-43 and 16-73 (1978). 

69. Austrian IPR-Gesetz § 21 and § 22. 

70. See Czechoslovakian Conflicts Statute § 23(2) and § 26(3) concerning legiti- 
macy and adoption. 

71. See Lalive/Bucher, “Sur la loi applicable a la ‘question préalable’ de la filia- 
tion, selon la Convention de la Haye du 24 octobre 1956,” 33 Annuaire suisse de droit 
international 377-390 (1977); 2 Bohmer/Siehr, Das gesamte Familienrecht—Das inter- 
nationale Recht 7.4, marginal notes 82-95 (1980). 

72. Swiss Draft 1978 art. 71(2) concerning the acknowledgement of an illegitimate 
child; Draft Kahne § 12 (marriage), § 19 (legitimacy), § 23 (legitimation); Draft Max- 
Planck-Institute Theses 5(1), 7(1), 11-14 concerning marriage, legitimacy, legitimation 
and adoption. Generally on alternatively applicable laws see Beitzke, “Alternative 
Anknipfungen,” Konflikt und Ordnung, Festschrift Murad Ferid 39-60 (1978). 
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b) Favor divortii 


The universal trend to facilitate divorce is reflected in the con- 
flicts rules of some European countries. This favor divortii is exer- 
cised in different ways. The most common device to facilitate a 
divorce, however, is to designate the lex fori as the subsidiarily-ap- 
plicable lex divortii.7? This device may be interpreted as a special 
clause of public policy. A genuine better-law approach in matters of 
divorce is the proposal in favor of party autonomy.”* Favor divortii 
is also expressed by the designation of alternatively or subsidiarily 
applicable laws without immediate recourse to the lex fori. This ap- 
proach is pursued for certain cases by the Austrian Statute on Pri- 
vate International law” and by draft proposals for a new West 
German p.i.l. statute.”* Another manifestation of the favor divortii 
is the Swiss development of case law facilitating divorce for foreign- 
ers of different nationalities living in Switzerland.”” The French re- 
form of international divorce law favoring the French lex fori in foro 
proprio may also facilitate a divorce, but not necessarily. Therefore 
this solution is dealt with under a special heading.”® 


c) Maintenance 


Maintenance obligations form one of the most important inci- 
dents of a status relationship. It is not surprising therefore that 
even here the better-law approach may be encountered. Two differ- 


ent styles of this approach have to be distinguished. Some national 
conflicts rules designate several laws as potentially applicable, so 
that the plaintiff may choose the law most favorable for him.”? The 
Hague Conventions of 1956 and 1973 on the Law Applicable to Main- 
tenance Obligations are more cautious. They designate subsidiarily 
applicable laws only if under the primarily governing law no mainte- 
nance obligation exists.°° According to this restricted better-law ap- 





73. Czechoslovakian Conflicts Statute § 22(2); East German Rechtsanwendungs- 
Gesetz § 20(2); Hungarian Conflicts Decree § 41(a). PAlsson supra n. 68 at 16-147. 

74. Swiss Draft 1978 art. 60(3); the Dutch statute on international divorce, supra 
n. 27, indirectly favors a “choice” by one foreign party contending that he has lost any 
connection with his home country (supra n. 40); then the law at the couple’s common 
habitual residence will apply, subsidiarily the Dutch lex fori (supra n. 27). 

75. Austrian IPR-Gesetz § 20(2). 

76. Draft Deutscher Rat: Ehescheidung I § B; Draft Neuhaus & Kropholler art. 17; 
Draft Max-Planck-Institute Thesis 10. 

77. Swiss NAG art. 7 h; Bundesgericht 11 July 1978 (Cardo v. Cardo), 94 II Ent- 
scheidungen des Schweizerischen Bundesgerichts 65 (1978); as to this decision see 
Juenger, supra n. 61 at 975-976. 

78. Infra at n. 156. 

79. French Civil Code art. 311-18; Hungarian Conflicts Decree §§ 45 and 46. 

80. Arts. 3 and 4 of the Hague Convention of 1956, arts. 5 and 6 of Hague Conven- 
tion of 1973; as to the last see supra n. 5; the former is reproduced in 5 Am. J. Comp. 
L. 656-657 (1956). 
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proach there is no possibility to choose the law according to which 
the plaintiff may obtain the largest amount of money for mainte- 
nance. This can only be done—to a limited extent—by forum shop- 
ping.®! The modest better-rule approach of the Hague Convention is 
proposed to become part of the new Swiss and West German codifi- 
cations of conflicts law.®? 


d) Other Incidents of Status Relations 


The Restatement Second mentions the parties’ freedom to 
choose the applicable law as an example of the choice-influencing 
consideration, “protection of justified expectations.”®* Leflar shares 
this view and limits the better-law approach to a choice made by the 
court and not by the parties.®* Be this as it may, in a broader sense 
the law expressly chosen by the parties must be considered as the 
best law for their relationship, because who else could better deter- 
mine the law most suitable to both parties? It is for this reason that 
in many European countries the law governing the matrimonial 
property regime can be chosen by the spouses. This rule may be a 
statutory one, as in Austria,®° or developed by case law as in 
France®* and the Netherlands.®” The same approach has been pro- 
posed by the Hague Convention of 1978 on the Law Applicable to 
Matrimonial Property Regimes®® and by national law reform com- 
mittees in Switzerland and West Germany.®*? 

Apart from this modern trend towards party autonomy in mari- 
tal property relations, there are only scarce signs in favor of the 
choice of the applicable law with respect to relations between 
spouses” or to personal incidents of the relationship between par- 
ent and child.°! 





81. See art. 2 of the Hague Convention of 1956 and art. 15 of the Hague Conven- 
tion of 1973 (supra n. 80). 

82. Swiss Draft 1978 arts. 47 and 82; Draft Deutscher Rat: Unterhaltsanspriiche 
§ 4; Draft Kuhne § 22. 

83. Restatement Second § 6 comment g on subsection (2). 

84. Leflar, American Conflicts Law 205-206 (3d ed. 1977). 

85. Austrian IPR-Gesetz § 19. 

86. 2 Batiffol/Lagarde, supra n. 63 at 318-323. 

87. Hoge Raad 10 December 1976, 1977 Nederlandse Jurisprudentie 929 no. 275 = 
67 Rev. crit. 97 (1978) with note by Jessurun d’Oliveira = 24 Netherlands Int. L. Rev. 
474, 479 (1977) with comment by van der Ploeg; Hoge Raad 20 April 1979, 1980 Neder- 
landse Jurisprudentie 1702 no. 527; see for this evolution Cohen Henriquez, /.P.R. 
Trends 104-107 (1980). 

88. Art. 3 of the Hague Convention, supra n. 5. 

89. Swiss Draft 1978 arts. 50-52; Draft Deutscher Rat: Ehewirkungen § B; Draft 
Kuhne § 15; Draft Neuhaus & Kropholler art. 14(3); Draft Max-Planck-Institute Thesis 
8(2). 

90. Draft Max-Planck-Institute Theses 8(2), 9(3), 10(2). 

91. Hungarian Conflicts Decree § 46. 
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e) Recognition of Foreign Judgments 


The “limping” marriage and other limping status relations, 
strange offspring of private international law, are not only caused by 
different conflicts rules but also by the non-recognition of foreign 
judgments. In order to avoid limping family relations some Euro- 
pean countries are now more liberal in recognizing foreign judg- 
ments than formerly. Examples of this trend are the English case, 
Indyka v. Indyka,®* and the subsequent English Recognition of Di- 
vorces and Legal Separations Act of 1971,93 in implementation of the 
Hague Convention of 1970 on the same subject.%* But changes took 
place on the Continent as well. With respect to foreign divorces, the 
liberalization was achieved in three steps. Ireland is almost the only 
European country which does not provide for divorce.%# Other 
states have introduced divorce (Italy and Spain) and at the same 
time have removed obstacles to recognition of foreign divorces. In 
Germany reciprocity is no longer required for recognition. The 
most important and common evolution, however, pertains to the ju- 
risdiction of the foreign court. In extending the adjudicative juris- 
diction of their own courts, the European countries have attributed 
the same jurisdiction to foreign courts for purposes of recognition.% 
The Swedish law is extremely liberal,9’ but not representative of 
Continental standards. The more moderate liberal trend is pursued 
by the Dutch statute, as well as German and Swiss drafts for new 
legislation.% 

With respect to relations between parent and child, the Hague 
Conventions on the Recognition and Enforcement of Foreign Deci- 
sions Relating to Maintenance Obligations®? and the Hague Conven- 
tion of 1961 on the Protection of Minors! dominate, and ensure that 





. Indyka v. Indyka, [1969] 1 A.C. 33 = [1967] 2 All E.R. 689 = [1967] 3 W.L.R. 510 


. 1971 Current Law Statutes Annotated c. 53. 
. Supra n. 4. 
. Other countries are Andorra, Malta and San Marino. 

This prerequisite was definitely removed in 1962, see Staudinger (-Gamill- 
scheg), Kommentar zum BGB, IPR, vol. 2, § 328 ZPO marginal notes 393-399, p. 1078- 
1079 (10th & 11th ed. 1973). 

96. Basedow, Die Anerkennung von Auslandsscheidungen 133-137 (1980). 

97. Law of 1904 (version of 1973) on certain international relations with respect to 
marriage and guardianship, chapter 3 § 7, in: Palsson, Férfattningssamling i interna- 
tionell privatrdtt 15, 18 (2d ed. 1980). 

98. As to the Dutch law see Verheul, supra n. 27 at 572-574, and Bode-Woelki, 
supra n. 27 at 269-276; Draft Kuhne § 32 no. 1; Draft Neuhaus & Kropholler § 328 ZPO; 
Draft Max-Planck-Institute Thesis 23; Swiss Draft 1978 art. 65. 

99. Supra n. 5 and the Hague Convention of 1958 on the same subject, but re- 
stricted to maintenance obligations towards minors; see the text in 5 Am. J. Comp. L. 
658-661 (1956). 

100. See 9 Am. J. Comp. L. 708-711 (1960) with report by Nadelmann, id. 583, 585- 
586. 
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in Western Europe the most important decisions on behalf of a child 
will be recognized and enforced. The Hague Convention against 
child kidnapping is designed to fill a gap.!°! Moreover the Brussels 
Convention of 1968 on Jurisdiction and Recognition and Enforce- 
ment of Foreign Judgments in Civil and Commercial Matters is ex- 
pressly applicable to maintenance decisions.1° 


J) ‘Intermediate Summary 


There is a type of better-law approach in European private in- 
ternational law insofar as certain results favored by domestic law 
are also aimed at in conflicts law. This is done by using traditional 
methods within a still classical system of conflicts law, ie. by 
designation of several laws alternatively applicable, by favoring the 
lex fori, choice of law or choice of the forum by the parties or one 
party only, and by a liberal attitude towards the recognition and en- 
forcement of foreign judgments. No direct influence of American 
law has fostered this evolution, which in fact began before the erup- 
tion of the American revolution.!024 


Governmental Interests and False Conflicts 


The application of the better rule of law might be thought to be 
a policy of the forum state and therefore an example of the govern- 
mental-interest approach initiated and developed by Brainerd Cur- 


rie and followed by others. This conclusion would be wrong. Currie 
rejects choice-of-law rules of the traditional type and concentrates 
on the policies expressed in the substantive laws of the states hav- 
ing some contact with the individual case.!°° Therefore he inserted 
the “false conflicts” notion into his system, because in such cases no 
conflict arises or a conflict can be avoided by a moderate and re- 
strained interpretation of the policy or interest of one state.1% 





101. Supra n. 5. 

102. Brussels Convention art. 5(2); the new version of the Convention of 1968 (ver- 
sion of 9 October 1978) is published in 21 Official Journal of the European Communi- 
ties No. L 304/77-102 (1978). 

102a. In favor of a more ambitious selection of the better law see Zweigert, “Zur 
Armut des internationalen Privatrechts an sozialen Werten,” 37 RabelsZ 435-452 
(1973) =id., “Some Reflections on the Sociological Dimensions of Private International 
Law, or: What is Justice in Conflict of Laws?,” 44 U. Colo. L. Rev. 283 (1973); Juenger, 
Zum Wandel des Internationalen Privatrechts 21-34 (1974), with a vigorous statement 
of Kegel in the appendix (at 35-44); critical about this trend Lipstein, “Private Inter- 
national Law with a Social Content—A Super Law?,” Festschrift Konrad Zweigert 
178, 192-197 (1981). 

103. The last summary of his theory prepared by himself in 1964 may be found in 
Reese & Rosenberg, Cases and Materials on Conflict of Laws 469-476 (7th ed. 1978). 

104. The term “false conflict” shall be used here as the identity of results. As to 
the ambiguity of the term see Westen, “False Conflicts,” 55 Calif. L. Rev. 74-122 
(1967). 
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In European international family law there are only a few traces 
which may be attributed to a governmental-interest approach. The 
closest similarity in this respect is the false-conflicts problem, a 
problem well known for centuries.!° Even under a system of con- 
flicts rules of the traditional type no judge will spend much time 
searching for the proper conflicts rule if all the laws potentially ap- 
plicable lead to the same result. This practice has been followed by 
courts of many European countries without any attempt to institu- 
tionalize it.1°6 

After World War II in West Germany the false-conflicts practice 
began to flourish in matters of family law through a lack of constitu- 
tionally unobjectionable conflicts rules.!°’ For instance in a decision 
of the Hamburg District Court, an Iranian wife brought a divorce 
suit against her Indonesian husband.!% According to art. 17(1) of 
the German Introductory Law to the Civil Code the husband’s na- 
tional law is designated as the law governing a divorce suit. The 
District Court did not decide whether this conflicts rule is unconsti- 
tutional and, if affirmatively answered, which conflicts rule would 
meet the constitutional requirements of equal treatment of husband 
and wife. The judges avoided these questions because according to 
the national laws of both spouses and according to the law of the fo- 
rum the wife’s claim was well founded and the marriage had to be 
dissolved. Apart from this European “false-conflicts attitude,” there 
are only a few cases which might be interpreted as genuine exam- 


ples of a governmental-interest approach. The best example 
originates in tensions between East and West Germany. According 
to East German court practice, persons forfeited their support 
claims against East German debtors if they (the creditors) had fled 
from East to West Germany and instituted support claims in East 
Germany.!°9 The reasons given by East German courts were polit- 





105. Cf. 1 Lainé, Introduction au droit international privé 93-267 (1888); Karl Neu- 
meyer, Die gemeinrechtliche Entwicklung des internationalen Privat- und Strafrechts 
bis Bartolus (1901 and 1916), with respect to medieval Italy where only the divergent 
tribal customs and local statutes raised the conflicts question. 

106. German Reichsgericht 25 April 1932, 86 Seufferts Archiv fir Entscheidungen 
der obersten Gerichte in den deutschen Staaten 271 (1932); and other German deci- 
sions infra n. 108; Dutch Hoge Raad 19 January 1968, 18 Nederlands Tijdskrift voor In- 
ternationaal Recht 351 (1971); see Jessurun d’Oliveira, De antikiesregel—Een paar 
aspekten van de behandeling van buitenlands recht in het burgerlijk proces (1971); 
Lipstein, supra n. 102a, 190. 

107. Since West German written conflicts rules on matters of family law make the 
husband’s or the father’s personal status law the law governing, these rules were held 
to be unconstitutional under the basic right of equal treatment of men and women 
(art. 3 § 2 Basic Law). See Federal Constitutional Court 4 May 1971, supra n. 59, and 
Juenger, supra n. 29. 

108. Landgericht Hamburg 24 May 1977, Die deutsche Rechtsprechung auf dem 
Gebiete des Internationalen Privatrechts (hereafter: [PRspr.) im Jahre 1977 no. 68. 

109. See the leading case of the Supreme Court of the G.D.R. 21 August 1958, 12 








1982] SIEHR: SPECIAL REPORT: DOMESTIC RELATIONS 55 


ical ones and have been expressly articulated. Because the flight 
was illegal under East German law and the fugitives by their flight 
acted traitorously against East Germany, and thereby strengthened 
the hostile regime of West Germany, support payments to creditors 
in West Germany would amount to an indirect assistance to the en- 
emy. This episode of the cold war came to an end in 1972 with the 
East German Nationality Act legalizing the status of former 
refugees,1!10 

In other instances with a slight touch of governmental-interest 
analysis the European courts made use of their traditional methods. 
They either created new conflicts rules as exceptions to a formerly 
comprehensive general rule!!! or they applied the tool of public pol- 
icy to avoid clashes between the lex fori and the designated foreign 
law. Thus foreign prohibitions against marriage to one with a differ- 
ent religion!” or rigid foreign provisions on custody without regard 
to the welfare of the child were eliminated.!!% Yet here too it has to 
be admitted that using the emergency brake of ordre public differs 
from a genuine governmental-interest approach in several respects. 
The application of the public policy tool presupposes conflicts rules 
of the traditional type; this tool is applied with great reluctance or, 
as the Hague conventions put it, “only if it [the foreign law gov- 
erning] is manifestly incompatible with public policy.” Finally it is 
questionable whether recourse to public policy can be said to be in- 


spired by the “governmental” interest of the forum.1!* 

Some European authors sympathize with Brainerd Currie’s the- 
ory,!!5 but only in the field of international economic relations such 
as competition and antitrust law. For other subjects, Currie’s ideas 
have never been tried seriously and have been opposed vigor- 
ously.116 The reason for such opposition seems quite obvious: most 





Neue Justiz 683 (1958) = 1958/59 Sammlung der deutschen Entscheidungen zum in- 
terzonalen Privatrecht (hereafter: IzRspr.] 72 no. 34 (1962). 

110. See e.g. Stadt-Gericht Gross-Berlin 4 March 1974, 47 Der Amtsvormund 287 
(1974). 

111. Obergericht Zurich 4 September 1969, 65 Schweizerische Juristen-Zeitung 374 
(1969), with respect to the legitimacy of a child. 

112. Oberlandesgericht Hamm 3 September 1976, JPRspr. 1976 no. 33. 

113. Austrian Oberster Gerichtshof 7 November 1974, 53 Osterreichische 
Richterzeitung 40 (1975). 

114. “Governmental” interests prevail e.g. in § 18(1) of the East German Act De- 
termining the Applicable Law according to which an East German woman can marry 
a foreigner only with governmental permission. 

115. Joerges, Zum Funktionswandel des Kollisionsrechts 151-169 (1971); id., “Die 
klassische Konzeption des Internationalen Privatrechts und das Recht des un- 
lauteren Wettbewerbs,” 36 RabelsZ 421-491 (1972). 

116. See Kegel, “The Crisis in Conflict of Laws,” 112 Recueil des Cours 91, 97-207 
(1964 II); id., supra n. 10. See also Jayme, “Zur Krise des ‘Governmental-Interest Ap- 
proach’,” Internationales Privatrecht und Rechtsvergleichung im Ausgang des 20. 
Jahrhunderts, Festschrift Gerhard Kegel 359-366 (1977). 
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Continental countries have statutory conflicts rules of the tradi- 
tional type, to a large extent unified by international conventions; 
there is very little room left for governmental-interest analysis. In 
family law such analysis would meet serious objection because the 
European system of personal status registers is incompatible with 
ad hoc evaluation of conflicting interests. Firm black-letter conflicts 
rules have to designate not only the law governing marriage but also 
the law applicable to legitimacy, legitimation and adoption. So long 
as these black-letter conflicts rules are held to determine the per- 
sonal and territorial spheres of application of national laws, there 
will be no real chance for a governmental-interest approach in Euro- 
pean international family law.1!® 

The same is true of Quadri’s approach, which, with respect to the 
application of foreign law,!!7 has some similarity with Currie’s the- 
ory and with the functional approach of von Mehren and 
Trautman.1}8 


European Interest Analysis and American Functional Approach 


European interest analysis as developed and articulated espe- 
cially by Gerhard Kegel!!® must be distinguished from the func- 
tional approach advocated by von Mehren and Trautman. European 
interest analysis concentrates mainly on the generalized interest of 
all jurisdictions in a fair solution of cases with contacts to more than 
one state. In family law one of the main interests has been to guar- 
antee international harmony in order to avoid limping status rela- 
tions. This and other interests have more similarity to Leflar’s 
choice-influencing considerations!”° and the factors which the Re- 
statement Second enumerates as relevant to the choice of the appli- 
cable rule of law than to interest analysis as such.!2! The functional 
approach of von Mehren and Trautman is more complex. The 
authors first locate the jurisdictions which have a concern with the 
particular issues that have arisen in a case. Then they construct for 
each such jurisdiction a rule regulating the issues in their multistate 
aspects.!22 In Continental Europe these regulating rules are for the 





116a. See Rehbinder, “Zur Politisierung des Internationalen Privatrechts,” 28 Juri- 
stenzeitung 151-158 (1973), as to the same conclusion in general, but advocating ex- 
periments in single fields of economic relations. Skeptical, North, supra n. 44 at 36, 
50-88. 

117. See De Nova, “New Trends in Italian Private International Law,” 28 Law & 
Contemp. Prob. 808, 814, 817-821 (1963) = id., Scritti di diritto internazionale privato 
39, 48-49, 53-59 (1977). 

118. Infra at n. 122. 

119. Kegel, supra n. 12 at 259-288; id., Internationales Privatrecht 54-67 (4th ed. 
1977). 

120. Supra n. 46. 

121. Restatement Second § 6(2). 

122. Von Mehren & Trautman, The Law of Multistate Problems 76-77 (1965). 
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most part conflicts rules of the traditional type. Hence there would 
be no problem to apply the approach of von Mehren and Trautman 
in Europe. Whether the authors would still call such European han- 
dling of their theory a “functional” approach seems to be rather 
doubtful.!23 Yet there are no indications that the European coun- 
tries will stop favoring black-letter conflicts rules and instead com- 
pare the functions of concurring rules of different states with 
respect to substance and personal, territorial and temporal applica- 
tion.!24 Apart from uneasiness with “approaches” rather than 
rules,!?° this attitude may be explained by several distinctive fea- 
tures of the European conflicts scene. International conflicts cases 
are likely to arise more often on the Continent because in many 
countries the national law of the parties is expressly concerned with 
issues of family law. Therefore every case of a foreigner, even if 
domiciled in the forum state, is a conflicts case. A second peculiar- 
ity of European law is that the differences in substance and, lest we 
forget, in language between the various national expressions of the 
so-called civil law are larger and more complicated than those be- 
tween different common law jurisdictions. Finally it has to be 
remembered that in many European countries the governing law 
must be ascertained and applied ez officio.!6 


Special Substantive Rules for Multistate Problems 


In various fields of commercial law there is a growing number of 
special substantive rules for multistate problems. The law of sales 
(Hague Conventions, UNCITRAL Convention) and of transport (e.g. 
Warsaw Convention) may be mentioned as examples. In family law 
matters such special substantive rules for multistate problems are 
far less developed.!2”7 Substantive rules in European conflicts law 





123. See Schnitzer, “Die funktionelle Anknipfung im internationalen Vertrags- 
recht,” Festgabe Wilhelm Schénenberger 387-404 (1968), and the same author’s codifi- 
cation of this functional approach in classical conflicts rules: 76 Schweizerische 
Juristen-Zeitung 309-316 (1980). 

124. In favor of a new beginning Gutzwiller, “Von Ziel und Methoden des IPR,” 25 
Annuaire suisse de droit international 161-196 (1968). 

125. It is unclear how the authors find the “concerned” jurisdictions. A mere 
hunch will not satisfy European standards. 

126. This is especially true of Austria (IPR-Gesetz § 4), West Germahy (Code of 
Civil Procedure § 293), Italy and the East European countries: see Zajtey, “The Ap- 
plication of Foreign Law,” 3 International Encyclopedia of Comparative Law, ch. 14, 
p. 9-12. See recently Belgian Court of Cassation 9 October 1980, 96 Journal des 
tribunaux 70 (1981); Swiss Draft 1978 art. 15. See also Flessner, “Fakultatives Kolli- 
sionsrecht,” 34 RabelsZ 547-584 (1970). This proposal has been met with favor by 
some authors, but has not yet materialized in practice. 

127. See von Mehren, “Special Substantive Rules for Multistate Preble: Their 
Role and Significance in Contemporary Choice of Law Methodology,” 88 Harv. L. Rev. 
347-371 (1974), being the General Report on the same subject for the [Xth Congress of 
the International Academy of Comperative Law (Teheran 1974). 
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are either rules of universal application!2® or special expressions of 
the public policy of the forum state.!29 Special substantive rules in 
family law emerge out of two typical situations: clashes between 
several jurisdictions should be avoided or rules of several jurisdic- 
tions should be coordinated. In the first case account will be taken 
of another jurisdiction if otherwise “serious disadvantages for the 
person may arise.”!°° In the other situation several jurisdictions are 
designated by the normal conflicts rules, for instance with respect to 
the illegitimate child and paternal authority. The contradiction of 
these rules may be solved directly by choosing the best solution for 
the child or, less forcefully, by preference for the law of the parent 
with whom the child actually resides.}51 


Lex fori in foro proprio 


Since the earliest days of American conflict law many questions 
of domestic relations (e.g. divorce, adoption, custody) have been an- 
swered by the rules on jurisdiction: if a court has jurisdiction, it 
may apply the lex fori.52 This principle of the lex fori in foro 
proprio was advocated as of general application by Ehrenzweig.}*% 
Whether this is true for American law will not be discussed here; we 
will concentrate on the European parallels to this principle. 


a) Traditional European Equivalents 


There are well-settled examples of the principle of lex fori in 
foro proprio in Swiss law. A foreigner domiciled in Switzerland can 
secure a divorce under Swiss law if the Swiss divorce decree will be 
recognized in his country of origin. This rule has been in effect 
since 1876,154 and was slightly modified in 1912.155 The gist of the 
rule is that it provides a forum and—since 1912—expressly states 





128. See e.g. Swiss Draft 1978 art. 32(1): “Everybody is capable of having rights;” 
European Court of Human Rights 13 June 1978, Marckx case, 19 Int. Leg. Mat. 109 
(1980): legal relations between a mother and her illegitimate child are established by 
the child’s birth (not through acknowledgement by the mother); it is the unwritten 
rule that with custody cases the best interests of the child are paramount. 

129. East German Rechtsanwendungs-Gesetz § 18(1): requiring permission for 
marrying a foreigner. 

130. Swiss NAG art. 8c concerning the additional application of the child’s national 
law to his adoption in Switzerland. 

131. See 2 Béhmer/Siehr, supra n. 71, part. 1, p. 32 (at 1.6.2.1). 

132. See e.g. the jurisdiction and governing law in cases of divorce and custody. 

133. Ehrenzweig, supra n. 56 at 103-110 and 214-218; id. with a short statement in: 
Reese & Rosenberg, supra n. 103 at 472-473. 

134. Art. 56 of the Federal Statute of 24 Dec. 1874 on the Determination and Certifi- 
cation of the Status and on Marriage (Bundesgesetz betreffend Feststellung und 
Beurkundung des Zivilstandes und die Ehe). 

135. Swiss NAG art. 7g, as inserted into the NAG by art. 59 of the Introductory 
Provisions to the Swiss Civil Code of 10 December 1907, in force since 1 January 1912. 
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that Swiss substantive law applies.!°6 This lex fori approach has 
been pursued by the Swiss judiciary in other cases!*’ and later was 
adopted by the Swiss legislature.!** In France foreigners may marry 
according to French law.!°° However, this rule does not reflect a lex 
fori approach. It is rather the result of procedural provisions on the 
certification of foreign law.!*° 


b) Recent European Developments 


Before the United States became a member, the Hague Confer- 
ence of Private International Law started to pursue the lex fori ap- 
proach in several conventions, especially on the law of minors. The 
first convention of this type is the Hague Convention of 5 October 
1961 on the Protection of Minors,!*! in force in seven West European 
countries.!#2 This convention emphasizes unified regulation of juris- 
diction and provides that the court having jurisdiction must apply 
its own lex fori (arts. 1 and 2, art. 4). The same policy is followed by 
the Hague Convention of 15 November 1965 on the Adoption of Mi- 
nors,!43 in force in three states,!44 and by the Convention of 14 
March 1978 on the Law Governing Marriage, not yet ratified by any 
state.145 

This policy of the Hague Conference cannot be attributed to 
American influences. With respect to the two early conventions, 
specific problems of the protection of minors convinced the Hague 
Conference to unify the provisions on jurisdiction and recognition of 
foreign decisions. The main objective of this preference has been to 
facilitate the decision-making process by application of the lex fori. 
This is necessary especially in the field of parent and child because 
courts must decide quickly and on firm bases in order to promote 
the best interests of the child.146 This may be called a sort of “en- 
lightened territorialism,” as put forward by Twerski.!47 





136. Swiss NAG art. 7g (2). 

137. Infra n. 157. 

138. Infra at n. 152. 

139. Batiffol/Lagarde, supra n. 63. 

140. Supra n. 63a. 

141. Convention of 5 October 1961 on the Jurisdiction and the Law Applicable in 
the Field of the Protection of Minors, supra n. 100. 

142. Austria, France, Germany (Federal Republic), Luxembourg, Netherlands, 
Portugal, Switzerland. Italy’s parliament has approved it, Gaz. Uff. no. 310, 12 Nov. 
1980 (Supp.). 

143. Supra n. 5. 

144. Austria, Great Britain, Switzerland. 

145. Supra n. 4. : 

146. See report of von Steiger in 4 Conférence de La Haye de Droit International 
Privé, Actes et Documents de la neuviéme session 225-226 (1961). 

147. Twerski, “Enlightened Territorialism and Professor Cavers—The Penn- 
sylvania Method,” 9 Duquesne L. Rev. 373 (1971); id., “Neumeier v. Kuehner: Where 
are the Emperor’s Clothes?,” 1 Hofstra L. Rev. 104, 120-124 (1973). 





60 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 30 


Not only international conventions designate the lex fori in foro 
proprio as governing law. The same has been done by domestic 
statutes on private international law, by court practice and by drafts 
of conflict of laws conventions or statutes. This evolution was fos- 
tered to a large extent by the Hague Conventions. The Hague Con- 
vention of 1961 on the Protection of Minors was extended beyond its 
personal scope of application by Dutch courts,!** has influenced the 
(abandoned) Benelux Uniform Draft Convention on Private Interna- 
tional law!49 and is embodied in the Swiss Draft Conflicts Law! 
which applies the same principles for the protection of adults.15! 
The same phenomenon can be observed with respect to the Hague 
Convention on Adoption. In 1972 the Swiss legislature intentionally 
modeled the new conflicts provisions on adoption according to the 
Hague Convention?!» and will maintain this solution in the future.153 
The Swedish parliament did the same.!5* Some Dutch courts are in- 
clined to apply the principles of the Hague Convention, even though 
it has not yet entered into force in the Netherlands.}*5 

Although the Hague Conference has been of considerable influ- 
ence on the domestic conflicts law of some countries, there are also 
autonomous tendencies towards the lex fori in foro proprio. The 
French divorce-law reform of 1975 introduced art. 310 of the Civil 
Code, favoring the application of French law by French courts.}5® 
Swiss courts applied Swiss law to an illegitimate child’s action of 


support against his father, if under (former) art. 312 Swiss C.C. the 





148. Arrondissements-Rechtbank Amsterdam 12 June 1973, 1973 Nederlandse Juris- 
prudentie 958 no. 341; Arrondissements-Rechtbank Haarlem 25 July 1979, 1980, id. 1684 
no. 522; see Kokkini-Tatridou, “Overzicht der Nederlandse Rechtspraak,” 109 Week- 
blad voor Privaatrecht, Notariaat en Registratie 6-12, 24-25 (1978). 

149. As to the final version of the Benelux Treaty of 3 July 1969 see Nadelmann, 
“The Benelux Uniform Law on Private International Law,” 18 Am. J. Comp. L. 406-425 
(1970). See art. 6 and 7 of the Treaty and the official comment on these provisions in 
Tractatenblad van het Koninkrijk der Nederlanden, 1970 no. 16 at 20-22. As to the 
abandonment of the Draft Convention, see 23 Netherlands International Law Review 
248-255 (1976). 

150. Swiss Draft 1978 art. 84. 

151. Swiss Draft 1978 art. 85. 

152. Swiss NAG art. 8a and 8b, inserted into the NAG by the Federal Statute of 30 
June 1972 Concerning Adoption. 

153. Swiss Draft 1978 arts. 74-76. 

154. Statute 1971: 796 on international legal relations concerning adoption, see 
PAalsson, supra n. 97 at 37. Karlgren, Internationell privat-och processrdtt 36-37, 133 
(5th ed. 1974). 

155. See Hoge Raad 11 April 1980, 1980 Nederlandse Jurisprudentie 1197 no. 364. 
Arrondissements-Rechtbank ’s-Gravenhage 23 November 1966, 1970 Nederlandse 
Jurisprudentie 719 no. 259. On the application of conventions in the Netherlands 
prior to their entry into effect, see Jessurun d’Oliveira, supra n. 39, 243-245. 

156. See Glendon, “The French Divorce Reform of 1976,” 24 Am. J. Comp. L. 199- 
228 (1976); Carbonneau, “The New Article 310 of the French Civil Code for Interna- 
tional Divorce Actions,” 26 Am. J. Comp. L. 446, 452-460 (1978). 
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Swiss court had jurisdiction.5’ Today in most cases the same result 
will be achieved because the child may sue his father at the child’s 
domicile (new art. 279(2), Swiss C.C.) and the law applicable is, ac- 
cording to the Hague Convention of 1973,15° the law at the creditor’s 
habitual residence. However, the present solution is not based on 
the lex fori approach. 

In the East European countries several provisions apply local 
law to all foreigners}*® or to a mariage mizte.'© Strong examples of 
the application of the lex fori in foro proprio are scarce in Eastern 
Europe.!6! 


c) Intermediate Summary 


European international family law is not based upon the princi- 
ple of the lex fori in foro proprio. Yet there is a certain trend first to 
fix the place of jurisdiction and then to empower the competent 
court to apply its own substantive law. This trend is pursued and 
fostered by several Hague conventions. In Swiss conflicts law the 
same attitude has a longer tradition. Whereas the Anglo-American 
lex fori approach in matters of status rests on jurisdictional bases, 
and Ehrenzweig advocated the substantive rule of the forum as “re- 
siduary rule,”!®2 the European trend is consciously chosen because 
of two policies: 1) the courts at the habitual residence of the person 
primarily concerned should have jurisdiction; 2) to facilitate and 


speed a decision, the court should apply the substantive law of the 
forum. 


Jurisdiction-and Rule-Selecting Approach 


Nearly 50 years ago David F. Cavers criticized the choice of law 
process as based on an incorrect, jurisdiction-selecting approach.1® 





157. Swiss Federal Court of 7 November 1958, 84 II Entscheidungen des Schweizer- 
ischen Bundesgerichts 602, 605-614 (1958). 

158. Supra n. 5. 

159. See Soviet Union: Bases for the Legislation of the Union of the SSR and the 
Union Republics on Marriage and Family (version of 9 October 1979) art. 31 (mar- 
riage), art. 33 (divorce), art. 34 (affiliation), art. 35 (adoption), art. 36 (guardianship): 
German translation in: 33 Das Standesamt 203-205 (1980). 

160. Czechoslovakian Conflicts Statute § 21 (relations between husband and wife), 
§ 22 (divorce); East German Rechtsanwendungs-Gesetz § 19 (relations between hus- 
band and wife), § 20 (divorce), § 23 (adoption by « cownle with different nationalities); 
Hungarian Conflicts Decree § 39(3): relations between husband and wife, § 40(3): di- 
vorce; Polish Conflicts Statute art. 17 §3 (relations between husband and wife with- 
out common domicile), art. 18 (divorce). 

161. East German Rechtsanwendungs-Gesetz § 7 (adjudication of incompetency 
and declaration of death). 

162. Ehrenzweig, “Specific Principles,” supra n. 56 at 214-218. 

163. Cavers, “A Critique of the Choice of Law Problem,” 47 Harv. L. Rev. 173 
(1933), reprinted in Culp (ed.), Selected Readings on Conflict of Laws 101 (1956). 
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Instead of looking for a governing jurisdiction he focused on the sin- 
gle rule resolving the pertinent issue. The principles of preference 
which Cavers elaborated later!®™ are consistent with his earlier 
ideas. The jurisdiction-selecting approach is a characteristic feature 
of European conflicts law, but even in the United States jurisdiction- 
selection is still widely preached and the rule-selecting approach is 
far from being generally accepted in theory and practice.1® 

Dépegage is a common phenomenon in choice of law and fo- 
cuses on single issues.16° If a comparison is made with respect to 
dépecage, there do not seem to be fundamental differences between 
American and European conflicts law. In European conflicts law 
there are several special conflicts rules for general issues such as ca- 
pacity, form of contracts or prescription. The justification for these 
is twofold. The policy of these rules may be valid for many similar 
questions (e.g. favor validitatis with respect to the form of mar- 
riage, marriage contracts or acknowledgement of illegitimate chil- 
dren),!®" or it is considered necessary to answer the same general 
issue, wherever it arises, in the same way (e.g. personal capacity) .1® 
Whether these explanations are correct may be questioned,!® but 
more interesting are the reasons for the limited European use of 
rule-selection. European law is for the most part codified law and 
the European codes are not a bundle of rules without systematic in- 
terrelation. They may not all be as refined and abstract as the West 
German Civil Code, but they all have a system and spirit of their 
own. This means it is dangerous to extract single rules and apply 
them without paying attention to their function and policy within 
the code’s system. This danger is increased by different languages, 
legal notions and institutions. Therefore a European judge, once re- 
ferred to foreign law by a comprehensive jurisdiction-selecting con- 
flicts rule, prefers to deal with the case in the way his foreign 
colleague would, and takes care not to get lost in a hotch-potch of 
single rules of substantive law, designated by several rule-selecting 
conflicts rules, which may not fit with each other. 





164. Cavers, The Choice-of-Law Process (1965). 

165. See e.g. the Restatement Second which, to a large extent, makes use of tradi- 
tional conflicts rules selecting a jurisdiction with its substantive law and not single 
rules. 

166. See Reese, “Dépecage: A Common Phenomenon in Choice of Law,” 73 Colum. 
L. Rev. 48-75 (1973). 

167. See e.g. Austrian IPR-Gesetz § 8; West German EGBGB arts. 11 and 13(3); 
Italian Disp. prel. art. 26; Portuguese Civil Code arts. 36 and 50; Spanish Civil Code 
art. 11. 

168. See e.g. Austrian IPR-Gesetz § 12; West German EGBGB art. 7; Italian Disp. 
prel. art. 17; Portuguese Civil Code arts. 28-29; Swiss NAG arts. 7-7b. 

169. This has to some extent been questioned with respect to “special capacities” 
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See 2 Vitta, Diritto internazionale privato 34-39 (1973). 
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The situation is different in the United States. There conflicts 
law is dominated by interstate conflicts cases, i.e. a situation where 
courts have a common legal basis even if particular rules differ. In 
post-war Germany the rule-selecting approach dominated in con- 
flicts cases between West and East Germany until the BGB was 
abolished in East Germany and replaced by the East German Civil 
Code of 1975. Only differing rules were taken into consideration and 
their policy determined in order to discover their field of applica- 
tion.1”° As the legal systems of both parts of Germany became more 
and more different and finally were embodied in two different Civil 
Codes, the rule-selecting approach no longer worked. The same 
phenomenon can be observed in ancient times at the very beginning 
of our profession. The theory of the statutists was a rule-selecting 
approach.!”! It worked because only some rules, some statutes of 
the medieval Italian cities differed from each other and from the 
subsidiarily applicable common law (ius commune). When this 
common law began to vanish and the local differences in law be- 
came predominant, the rule-selecting approach disappeared.!”2 It 
can be concluded that a rule-selecting approach flourishes in coun- 
tries which are mainly concerned with conflicts between jurisdic- 
tions with a common legal background. 


“Gimmicks” of the General Part of Private International Law 


The traditional conflicts notions of general application, e.g., 
characterization, renvoi, preliminary question or public policy, have 
often been described as conceptual niceties or mere gimmicks in or- 
der to achieve a desired result.173 This cannot be denied altogether. 
It would however be a mistake to think that these “gimmicks” are 
used arbitrarily by European courts. These devices must be and 
usually are applied consciously and with care. The conflicts deci- 
sion of the German Federal Constitutional Court of 4 May 1971/4 
was necessary because the lower courts did not change their atti- 
tude towards the preliminary question and the ordre public. 





170. See e.g. Oberlandesgericht Halle 23 August 1950, 4 Newe Justiz 502 (1950) = 
1945-1953 JzRspr. 81 no. 38; Landgericht Braunschweig 9 October 1952, 1945-1953 
IzRspr. 85 no. 41; Landgericht Munster 13 April 1953, 1945-1953 JzRspr. 94 no. 46; 
Landgericht Koblenz 2 August 1955, 1954-1957 JzRspr. 78 no. 33. 

171. Cf. Karl Neumeyer, supra n. 105, passim; Yntema, “The Historic Bases of Pri- 
vate International Law,” 2 Am. J. Comp. L. 297-317 (1953), reprinted in Culp, supra n. 
163 at 30-46. 

172. As to the situation at the times of Mancini, Savigny, and Story, see Jayme, 
Pasquale Stanislav Mancini (1980); Gutzwiller, Der Einfluss Savignys auf die 
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173. 1 Ehrenzweig, Private International Law 111 (2d printing 1972); Leflar, Ameri- 
can Conflicts Law 176-180 (3d ed. 1977). 

174. Supra n. 59. 
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a) Characterization 


There are only two European statutory provisions on characteri- 
zation which can be compared with § 7 of the Restatement Second. 
The Spanish Civil Code (art. 12 no. 1) and the recently enacted Hun- 
garian Statutory Decree on Private International Law codify the 
competence of the /ex fori, and according to the Hungarian Decree 
the characterization lege fori has to be done with a side-glance to 
the foreign lex causae for primary characterization.1 This does not 
mean that in other jurisdictions the problem of characterization 
does not exist. Since this problem was “discovered” independently 
by the French and German scholars Etienne Bartin and Franz Kahn 
at the end of the last century it has been a general problem of inter- 
pretation for which no statutory provision is needed. Especially in 
domestic relations some intricate questions of characterization 
arise. Are problems to be characterized as matrimonial property, as 
personal effects of marriage,!° effects of divorce!” or of succes- 
sion?!78 These problems may be avoided by applying the same law 
to the different issues involved, and such attempts have been and 
will be made by new codifications.1”9 Even questions of parent and 
child are to be determined by the law governing the relation be- 
tween husband and wife.!®° 


b) Preliminary Question 


While the notion of characterization is universal, the so-called 
preliminary question seems to be a rare flower cultivated and in 
blossom especially in Germany. The most important preliminary 
questions in family law pertain to the validity of marriage with re- 
spect to the status of children: are children legitimate even if the 
marriage of their parents is invalid according to the law of the forum 
or according to the law governing the relation between parent and 
child? Is the status relation between an illegitimate child and his fa- 
ther established for purposes of support even if the father’s personal 
law does not recognize such a status relationship? All of these ques- 
tions arise in all jurisdictions. Often the question is not put because 





175. Hungarian Statutory Decree § 3; as to other codes see Neuhaus in Makarov, 
Quellen des Internationalen Privatrechts 8 (3d ed. 1978). 

176. 1 Rabel, The Conflict of Laws 342-348 (2d ed. 1958) with respect to the wife’s 
agency power. 

177. With respect to the German Versorgungsausgleich see Bundesgerichtshof 7 
November 1979, 75 Entscheidungen des Bundesgerichtshofes in Zivilsachen 241 (1980). 

178. As to this see 1 Rabel, supra n. 176, 408-410. 
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the parties; see also Draft Kuhne § 30; Draft Neuhaus & Kropholler art. 24(1); Draft 
Max-Planck-Institute Thesis 16(1). 

180. See Draft Deutscher Rat: Eheliche Kindschaft § A(1); Legitimation I. § A; An- 
nahme als Kind I. § A(1); Draft Kuhne § 20(1), § 23, § 25(1). 
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the problem is not known. The hidden question may be answered 
(unconsciously) differently in similar situations and become a gim- 
mick. In the United States the preliminary-question problem is par- 
tially solved by notions such as dépecage, “datum” or the rule- 
selecting approach. 


c) Renvoi 


Like characterization, renvoi is an institution of ancient dignity. 
International family law is one of its most important fields of appli- 
cation, if it is used at all. This reservation inust be entered because 
there is no common European attitude towards renvoi. The scale 
ranges from a statutory exclusion of any renvoi (Greece, Italy) !*! to 
a pragmatic admission in special types of cases (Switzerland),}® 
under certain conditions (Portugal)!** or according to judicial dis- 
cretion (Czechoslovakia) ,!** to a general recognition of a renvoi to 
the lex fori (Austria, Germany, Hungary, Poland, Spain).!® The 
main effect of accepting a renvoi is that nationals of Anglo-American 
countries with their domicile or immovable property in the forum 
state are not subject to their national law but to the lez fori if their 
national law determines family relations according to the lex 
domicilii or the lex rei sitae. In this way the renvoi serves to pro- 
mote international harmony between countries which determine the 
personal status law of a person differently by choosing different con- 
necting factors (nationality versus domicile or residence). 


d) Public Policy 


The barrier of public policy is a universal device to suppress the 
application of an offensive foreign law and to use the lex fori as a 
substitute.18° Family law is one of the fields in which the first choice 
of law needs to be corrected most frequently, because the principle 
of nationality followed in several European countries may call for 
the importation of foreign family law with unbearable policies.1®7 





181. Greek Civil Code art. 32; Italian Disp. prel. art. 30. 

182. Vischer, Droit international privé 18-22 (1974). 

183. Portuguese Civil Code arts. 18 and 19. 

184. Czechoslovakian Conflicts Statute § 35. 

185. Austrian IPR-Gesetz § 5; West German EGBGB art. 27; East German Rechts- 
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e) Lois d’application immédiate 


Apart from public policy another device for the application of 
the lex fori has emerged: the lois d’application immédiate,'™* the 
norme di applicazione necessaria,}®° or the seibstgerechte 
Sachnormen.’® All these terms refer to domestic law of the forum 
which is said to apply “immediately,” i.e. without any conflicts rule, 
although important contacts to foreign jurisdictions exist. This new 
discovery seems to be related to Currie’s and Ehrenzweig’s spatial 
interpretation of rules of substantive law. Francescakis, however, 
refers to Nussbaum’s “spatially conditioned internal rules”!9! and 
correctly points out that his discovery is not so much a new contri- 
bution but rather a revival of ancient ideas. So-called “statutes of a 
strictly positive and absolute [i.e. mandatory] nature” were known 
as early as Savigny (Gesetz von streng positiver, zwingender 
Natur).!982 In this there is no obvious influence of American con- 
flicts law on European private international law. 


J) ‘Intermediate Summary 


There is no doubt that general structural problems of private in- 
ternational law are more important in Europe than in the United 
States. There are several explanations for this. Although Europe- 
ans may be inclined to conceptualize problems more than neces- 
sary, the systematization of Continental law and its discursive 
method of law finding urge a more complicated structure of conflicts 
rules and of the conflict of laws altogether. The striving for certainty 
has tended in the same direction. Finally the European discussion 
of common problems at the Hague Conference of Private Interna- 
tional Law and in other bodies would have been fruitless without a 
common vocabulary of general conflicts problems which arise every- 
where in conflicts law. 
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Evaluation and Summary 
Influences of American Conflicts Law 


After the Second World War American law had considerable in- 
fluence in some foreign countries on some fields of law which were 
highly developed in the United States and therefore could be used 
as a model in other jurisdictions. Suffice it to mention here the in- 
fluence of American corporate law in postwar Japan! and on the 
West German Antitrust Statute.!%* American conflicts theories have 
not exerted similar attractive power. There are many European 
studies on the American conflicts revolution, but I know of no lead- 
ing European conflicts treatise which takes any American approach 
and advocates it as a substitute for the traditional European con- 
flicts method. Some American concepts, such as “false conflict” or 
“datum,” have been received in Europe,!® and sometimes American 
experiences and theories are used in the evolution of European con- 
flicts law without giving up the European method entirely.!°* What 
are the reasons for this reluctance? Why do the modern American 
theories fail to have the same appeal and influence which in the last 
century Story exerted on Savigny?!%’ Some of the reasons for the 
modern European “isolationism” have already been mentioned. 
Here they will be summarized, without criticism of American theo- 
ries or evaluation of their effectiveness in the United States. 


Differences 


There is no European conflicts law proper. Yet there are an in- 
creasing number of sources common to many European countries. 
In family law the Hague Conventions dominate to a large extent.1% 
The European Community’s jurisdiction in matters of family law is 
narrowly restricted.!%? In Scandinavia most subjects of international 
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family law are harmonized.2°° The East European countries are 
bound by bilateral treaties which are generally based on common 
principles.2°! But even without common sources there are some dis- 
tinctive features of European conflicts law which explain the slight 
echo of American revolutionary sounds in Europe. 


a) Codified European Conflicts Law 


In most Eurepean countries international family law is codified 
by national statutes or international treaties.2°2 Where there are or 
were no such provisions, statutory rules have been introduced or 
are in preparation.2°° Outmoded statutes will be replaced by mod- 
ern ones.2% These written black-letter rules attempt to designate 
the jurisdiction with the most significant relationship to specific 
types of cases, taking all choice-influencing considerations and inter- 
ests into account. The impact of these codifications is considerable. 
They stabilize or petrify the law of conflict of laws. Revolutionary 
ideas which do not match the codified system will remain interest- 
ing theories without practical results. This fate will meet not only 
American scholars but also their European colleagues.2 

Another effect of a codified conflicts law is that the normal con- 
flicts rule must be a black-letter rule. There is no need for codifica- 
tion if the rules are open-ended. But this does not mean that the 
legislator has to dispense with flexibility altogether. Exception 


clauses, subsidiary and alternative connecting factors?®’ and so- 
called “gimmicks” are designed to do justice in individual cases. 


b) Diversity of European Substantive Law 


Although there is a certain harmonization of the family law of 
European countries, pronounced differences between national provi- 
sions still remain. Not only do individual rules differ, so do the sys- 
tematic bases. Hence the rule-selecting approach which prevailed in 
medieval times and in post-war Germany between East and West 
Germany? would be difficult to put into practice in Europe today. 
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The jurisdiction-selecting approach has been codified by interna- 
tional treaties and national statutes. On the Continent substantive 
law is codified in civil codes. It is the common feature of European 
civil codes that they strive to codify rules of “universal” character, 
i.e. rules thought to be just and appropriate for everyone, rather 
than pursuing protective and territorial or personally restricted poli- 
cies. Therefore in most European countries it is impossible to inter- 
pret substantive law in order to discover its personal and territorial 
field of application.2°° There are only a few substantive provisions 
which might be in themselves limited to purely internal relations or 
to local citizens. Normally the territorial or personal limitations of 
substantive law are governed by the codified conflicts rules. This 
general description must be qualified, however. The more the civil 
codes are supplemented by regulatory legislation (Fingriffsgesetze ) 
the more the “neutral” character of the civil codes will vanish and 
the spatial interpretation of substantive law will increase. It is a 
common experience that it is primarily in the interpretation of regu- 
latory legislation that the law’s spatial and personal reach is 
manifested.?!° 


c) Conflicts Paradise: Europe 


Normally Europeans look at American law as the abundant le- 
gal laboratory, but not in international family law. The reason for 


this is simple: because in most European countries the nationality 
of a person is still an important connecting factor, every family law 
case concerning an alien is a conflicts case, i.e. a case with contacts 
to more than one legal system. This is different in countries domi- 
nated by the principle of domicile or residence. There the foreign 
nationality of a person normally does not constitute a contact to for- 
eign law and therefore does not raise the conflicts question. To be 
specific, millions of foreigners, forming about 6 or 7% of the whole 
population, reside in France and West Germany. All matters touch- 
ing the personal status of these persons are potential conflicts cases. 
This abundance of conflicts cases is reflected in voluminous collec- 
tions of court decisions on conflicts law in which the chapter on fam- 
ily law is the most extensive.?! 

The widespread legal rule requiring courts and other authorities 
to apply conflicts law and foreign law ez officio?!? also contributes to 
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rechts (annual publication of German case law on conflicts law). 
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the conflicts paradise. It is this European scenery that explains the 
necessity for codification and international treaties, and the futility 
of deciding every case after expensive and burdensome methods of 
functional analysis, weighing of interests or contacts.2!3 Moreover, 
conflicts cases must also be handled by inferior courts, i.e. the the- 
ory must be as simple as possible—at least for jurisdictions where 
conflicts rules and foreign law are to be applied ex officio. 


It may be true that in American conflicts cases the method of 
comparative law in general is more extensively employed than in 
European courts.?!* In the field of family law however this is not 
true. Comparison begins with translations of foreign statutory 
materials and culminates in exhaustive research on foreign court 
practice and legal literature. There is ample evidence of these ef- 
forts.2!5 Courts will be relieved of this burden the more the lex fori 
in foro proprio is applied. Furthermore, the trend in favor of the ha- 
bitual residence of a person as the principal or at least subsidiary 
connecting factor in family law?!* will have the same effect. 


d) Differences in Method 


Apart from the fact that codified conflicts rules are incompatible 
with Ehrenzweig’s or Currie’s law-finding process,?!7 some Euro- 
pean methodological characteristics deserve attention in conflicts 
law. Whereas the common lawyer tends to argue from case to case, 
the civil lawyer primarily deduces his conclusions from statutory 
provisions and their underlying principles. He has to start with a 





213. As to a similar American view, see Leflar, “Choice of Law: A Well-Watered 
Plateau,” 41 Law & Contemp. Prob. 10, 26 (1977). 
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parative-Law Problem,” 23 Am. J. Comp. L. 751-758 (1975); id., “L’apport du droit com- 
paré a la théorie et a la pratique du droit international privé,” 29 Revue international 
de droit comparé 493-500 (1977); and for a critical approach to the feasibility of this 
functional analysis, Reese, “American Trends in Private International Law: Aca- 
demic and Judicial Manipulation of Choice of Law Rules in Tort Cases,” 33 Vand. L. 
Rev. 717, 728 (1980). 

215. See Gutachten zum internationalen und auslandischen Privatrecht (annual 
collection of German memoranda on conflicts law and foreign law); see also the Swiss 
memoranda furnished by the Ministry of Justice and published in Verwaltungsprazxis 
der Bundesbehorden. 

216. Bucher, “Staatsangehérigkeit-und Wohnsitzprinzip—Eine rechtsver- 
gleichende Ubersicht,” 28 Annuaire suisse de droit international 76-160 (1972); Krop- 
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(1972). 
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1982] SIEHR: SPECIAL REPORT: DOMESTIC RELATIONS 71 


more or less refined discursive method,?!* and only at a later stage 
arrives at the point where he has to compare and distinguish cases. 
Here too he must act modo legislatoris, i.e. he has to discover and 
formulate the general principle governing his decision.?!9 This re- 
stricted law-finding process also applies in conflicts law. New spe- 
cific rules departing from or particularizing the more general 
principles will emerge. There is no prima facie presumption in favor 
of internal substantive law. What Swiss Civil Code art. 1(2) pro- 
vides generally is also valid for conflicts law.22° Even the “gim- 
micks” of the general part of conflicts law must be applied 
consciously and with the “legislative imperative” in mind. 


Changed Climate in Conflicts Law 


Although few direct influences of modern American conflicts 
law on European private international law can be seen, there seems 
to be no question that the American conflicts revolution has a 
profound impact on the climate in which European conflicts law 
flourishes. In family law the American conflicts atmosphere can be 
felt, at least with respect to three European trends: flexibility 
through differentiating various sets of facts; infusion of material jus- 
tice by a restrained better-law approach; and preference of the lex 
fori if the forum has close contacts to the case at hand. 

In my view, European scholars have not made sufficient use of 
the penetrating studies, the indefatigable efforts and scholarly ex- 
periments of the New World in order to improve the European con- 
flicts law within its own peculiar system, taking account of the 
special European situation.22! Thus one arrives at the strange situa- 
tion that theory, for a long time supposed to be a distinctive feature 
of continental legal science, has become, at least for conflicts law, an 
American prerogative. Instead of distinguishing between typical 
American problems of the modern American theories and general 
problems also arising in Europe, the discussion of American and 
European conflicts scholars has been led, on the Europear side, to a 
large extent, apologetically.222 If it merely changed that situation, 
our conference could be a landmark. 
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BERNARD HANOTIAU 


The American Conflicts Revolution and European 
Tort Choice-of-Law Thinking 


When the first Restatement of the Law of Conflict of Laws was 
published in 1934, the conflict rule which was applied by all courts in 
the United States was the law of the place of the wrong.! It had not 
always been so. The rule of lex fori had been applied for decades 
by the courts; in 1875, a court from Wisconsin applied lex fori to a 
tort conflict situation and mentioned that the rule was “almost too 
familiar . . . for discussion or authority.” Lex loci was applied by 
the courts starting in 1880.° In 1934 it acquired status as a black-let- 
ter rule in the first Restatement. 

Lex loci received a new theoretical dimension in the 1934 Re- 
statement, which was based on the vested rights theory. According 
to this theory, every State had the obligation to recognize and en- 
force rights which had been legally vested in accordance with a for- 
eign law. Therefore, in each case, the court had to apply the internal 
law of the State in which the last event necessary to give rise to an 
obligation took place. In the tort area, this was the State where the 
last event necessary to make an actor liable for an alleged tort took 
place.* Since a tort is the product of an act and an injury, and the 
latter is dependent on the act, the place of the wrong was said to be 
the place where the harm affected the body, that is, the State where 
the injury was suffered. Only this State had jurisdiction to deter- 
mine whether the act complained of gave rise to an obligation and, 
in the affirmative, what the extent of this obligation was.® 

The main qualities of the lex loci rule were said to be the fol- 
lowing: it was easy to apply and led to certainty and uniformity. It 
also had the advantage of predictibility and facilitated the task of 
lawyers who had to advise their clients. Indeed, the advantages are 
still invoked today in some European countries to justify the contin- 
ued application of the rule. In the United States however, dissatis- 
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faction with the rule appeared very early. This is easy to explain. 
The existence of fifty States has given rise to many more conflict sit- 
uations than in any European country. Courts and scholars there- 
fore discovered very early that the rule could lead to unjust results 
in complex situations. 

One leading example is the decision of the Supreme Court of 
Alabama in Alabama Great Southern R.R. v. Carroll.” In this case, 
plaintiff was domiciled in Alabama. He was an employee of defend- 
ant, a railroad company incorporated in that State. At the time of 
the casualty complained of, plaintiff was in the service of defendant 
as brakeman on a freight train running from Birmingham, Alabama 
to Meridian, Mississippi. The contract between the parties had been 
made in Alabama. Plaintiff was injured by the breaking of a link be- 
tween two cars in Mississippi. The evidence tended to show that the 
link which broke was defective and that it was in a defective condi- 
tion when the train left Birmingham, due to a negligent omission on 
the part of some employees of defendant. Alabama had an em- 
ployer’s liability statute making the railroad liable for injuries 
caused to its employees, but Mississippi retained the common law 
“fellow servant rule” that insulated the railroad from such liability. 
The Court applied the law of Mississippi, /ex loci, and the action 
was dismissed. If the negligence had occurred in Mississippi and 
the harm in Alabama, plaintiff could have recovered. 

Application of the lex loci rule also led to difficulties in the case 
of non-physical torts where it was often difficult to determine where 
the place of injury was located. 

Criticism of the lex loci rule started around 1920, when Cook 
and Lorenzen published articles in which they advocated abandon- 
ment of the traditional rule in favor of a more flexible approach. In 
the tort area, both authors proposed to apply the law that was more 
favorable to the plaintiff.2 Such an approach, in which compensa- 
tion of plaintiff becomes the main objective, is characteristic of the 
more recent case law.® 

Another scholar had an important influence on the evolution of 
the law of conflict relating to torts: J.H.C. Morris. Morris wrote an 
article in 1951 entitled “The Proper Law of a Tort”?° in which he sug- 
gested the courts should apply “the law which on policy grounds, 





7. 97 Ala. 126, 11 So. 803 (1892). 
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seems to have the most significant connection with the chain of acts 
and consequences in the particular situation.” Morris considered 
that this could be achieved by application of a conflict rule which 
should be “broad and flexible enough to take care of exceptional sit- 
uations as well as the more normal ones.” 

Dissatisfaction with the lex loci rule has also appeared in the 
case law of various States. Since the courts were forced to apply the 
law of the place of the wrong even if its application led to unjust re- 
sults, they discovered several devices to avoid application of the 
rule. These devices consisted of giving the problem in dispute a dif- 
ferent classification or of invoking the public policy argument." 
One classical example is Grant v. McAuliffe, which concerned a col- 
lision in Arizona of two automobiles driven by California citizens. 
One driver died and subsequently plaintiffs, occupants of the other 
automobile, brought an action in California against his estate. By 
California law, such an action survived the death of the tortfeasor. 
Arizona law provided a different solution. The court appl 2d the law 
of California instead of the law of Arizona, lex loci. It characterized 
the issue in dispute as procedural and therefore governed by the lex 
fori. To have a glimpse of the more cogent reasons for the decision, 
one must read the last sentence, in which Judge Traynor reaches 
the following conclusion:!2 


Today, tort liabilities of the sort involved in these ac- 

tions are regarded as compensatory. When as in the pres- 

ent case, all of the parties were residents of this state and 

the estate of the deceased tortfeasor is being administered 

in this state, plaintiffs’ right to prosecute their causes of ac- 

tion is governed by the laws of this state relating to admin- 

istration of estates .15 

Indeed, in an article he wrote a few years later, Judge Traynor 
proclaimed that he was satisfied with the result of the decision but 
not with the reasoning. This time, he justified his opinion in the fol- 
lowing terms:14 


California policy views damages for personal injuries as 
compensatory and the survival statute implements that pol- 
icy by subordinating the interests of the decedent’s heirs, 
legatees, devisees and creditors to the interests of the in- 
jured person. California contacts were more than sufficient 
to give the state an interest in applying its policy... Even 
though Arizona had a policy giving preference over injured 
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claimants to heirs, legatees, devisees and creditors of the es- 

tate, there was no indication that it had any contact with the 

case other than the fortuitous occurrence of the accident in 

Arizona, hardly sufficient to give it an interest in the appli- 

cation of its policy. 

Reference to the procedural classification was therefore a sim- 
ple device to avoid application of the lex loci and to give a standard 
justification for a decision reached on the basis of interest-analysis. 
This evolution climaxed in 1963 in the abandonment of the law of 
the place of the wrong in Babcock v. Jackson.'5 


A Survey of the Theories 
Admonitory Torts and Compensatory Torts: Albert Ehrenzweig 


The law of torts is the area in which Ehrenzweig’s influence has 
been most important. He bases his theory on a distinction between 
admonitory torts and compensatory torts. In his own words, 

It is essential to distinguish between those tort liabilities for 

moral fault which continue primarily to serve a wrongdoer’s 

admonition, and the much more important liabilities for 
what I have called “negligence without fault”, i.e., liabilities 
which, though still phrased in terms of fault, primarily serve 

to distribute the losses inevitably caused by the accidents of 

modern entreprise.”!6 

To distinguish between those two categories is not always easy. 
For reasons of facility, Ehrenzweig identified torts that were inten- 
tional with the category of admonitory torts. On the other hand, he 
considered that the category of compensatory torts coincided with 
the law of accident liability. 

The distinction drawn by Ehrenzweig has an impact on choice 
of law. The law applicable to admonitory torts will be in most cases 
the lex fori, since these torts have to some extent a criminal charac- 
ter. Courts will apply the law of the place where defendant acted 
only in cases where the actor can prove that he had relied on the 
law of this place and had reason to do so. 

As far as accident liability is concerned Ehrenzweig considered 
that parties should be compensated by the distribution of unavoida- 
ble loss based on a system of no-fault insurance. Meanwhile, the lex 
fori would continue to be applied except in those cases where its 
application could not be anticipated. Indeed, in those instances, de- 
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fendant could not and did not take into consideration the lex fori 
when he purchased insurance. On the other hand, the insurance 
company did not and could not take this law into consideration in 
the calculation of the premium. This is what Ehrenzweig has called 
“the principles of previsibility and calculability.” According to these 
principles, when application of the lex fori could not be anticipated, 
the court should apply the law which defendant had reason to be- 
lieve would be applicable. This law will vary with the issue in dis- 
pute. If it concerns the amount of damages to be awarded to the 
victim of an automobile accident, the court will apply the law of the 
place where the car was garaged.!” The issue of spousal immunity 
should be governed by the law of the couple’s domicile.1® 

It is important to note that Ehrenzweig’s theories have had a 
considerable influence among the conflict writers and on the case 
law. Numerous decisions have invoked Ehrenzweig’s principles of 
previsibility or calculability to decide that the law of state X either 
was applicable or could not be applied, because its application ei- 
ther was anticipated or could not be anticipated by defendant and 
its insurer. If application of the law of state X was anticipated, it is 
said that defendant relied on that law to take insurance and the in- 
surer relied on it to calculate the premium. 

Numerous decisions have based their choice of law totally or in 
part on such reasoning. The landmark case is Babcock v. Jackson, 
where after deciding that the law of New York should govern, the 
court pointed out “. . . such a result, we note, accords ‘with the in- 
terests of the host in procuring liability insurance adequate under 
the applicable law, and the interests of his insurer in reasonable cal- 
culability of the premium’. ”!9 

The inaccuracy of such reasoning has been demonstrated by 
several writers.2° Their analyses have proved that the risk repre- 
sented by an insured is evaluated on the sole basis of past experi- 
ence. Moreover when an insurance contract is entered into, neither 
the insured nor the insurer takes into consideration—or even has 
the possibility of taking into consideration—the law that would be 
applicable in case an accident occurs. This has been pointed out in 
subsequent decisions like Miller v. Miller,21 but several courts con- 
tinue to apply Ehrenzweig’s theories? although their inaccuracy 
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was recognized by the author himself.23 

The conclusion that may be drawn from the foregoing analysis 
is that a method of solving conflict problems based on conjectures or 
computations is dangerous to the extent that these conjectures or 
computations subsequently prove to be untrue. 


“Governmental Interest Analysis”: Brainerd Currie 


Currie’s governmental interest analysis has had a considerable 
impact on choice of law in the United States, especially in the tort 
area. Currie’s theory has the peculiarity that it is applicable to all 
conflict problems. 

Governmental interest analysis has been summarized in the fol- 
lowing terms by Currie himself:24 

1. When a court is asked to apply the law of a foreign 
state different from the law of the forum, it should inquire 
into the policies expressed in the respective laws, and into 
the circumstances in which it is reasonable for the respec- 
tive states to assert an interest in the application of those 
policies. In making these determinations the court should 
employ the ordinary processes of construction and 
interpretation. 

2. If the court finds that one state has an interest in 
the application of its policy in the circumstances of the case 
and the other has none, it should apply the law of the only 
interested state. 

3. If the court finds an apparent conflict between the 
interests of the two states it should reconsider. A more 
moderate and restrained interpretation of the policy or in- 
terest of one state or the other may avoid conflict. 

4. If, upon reconsideration, the court finds that a con- 
flict between the legitimate interests of the two states is un- 
avoidable, it should apply the law of the forum. 

5. If the forum is disinterested, but an unavoidable 
conflict exists between the interests of two other states, and 
the court cannot with justice decline to adjudicate the case, 
it should apply the law of the forum, at least if that law cor- 
responds with the law of one of the other states. Alterna- 
tively, the court might decide the case by a candid exercise 
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of legislative discretion, resolving the conflict as it believes 

it would be resolved by a supreme legislative body having 

power to determine which interest should be required to 

yield. 

6. The conflict of interest between states will result in 
different dispositions of the same problem, depending on 
where the action is brought. If with respect to a particular 
problem this appears seriously to infringe a strong national 
interest in uniformity of decision, the court should not at- 
tempt to improvise a solution sacrificing the legitimate in- 
terest of its own state, but should leave to Congress, 
exercising its power under the full faith and credit clause, 
the determination of which interest shall be required to 
yield. 

Currie’s method has been applied by the courts in a majority of 
cases.2> This statement however deserves some clarification. In 
most cases, Currie’s method has not been applied as it has just been 
stated above, but has often been modified by the courts. On the 
other hand, it has often happened that courts have applied a mix- 
ture of several theories to a case.26 Concerning the Babcock deci- 
sion, Currie himself declared: “. . . but of course, there is more than 
governmental interest analysis in the decision. Indeed, the majority 
opinion contains items of comfort for almost every critic of the tradi- 
tional system.”2?7 

Indeed, it must be pointed out that most theories include some 
kind of governmental interest analysis. The methods proposed by 
Leflar, Cavers and Reese all include an analysis of the policies 
which underlie the rules to be applied. An analysis of the case law 
reveals on the other hand that this element is the one that is deci- 
sive in most cases. This factor explains that beyond the variety of 
theories, there is a wide uniformity in the methods used by the 
courts for solving conflicts problems. 

It should finally be mentioned that governmental interest analy- 
sis has been applied not only to interstate conflicts but also to inter- 
national conflicts?® and not only in cases of automobile accidents but 
also to products liability? and workmen’s compensation cases.°° 

It is noteworthy that when courts apply Currie’s theory to inter- 
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national conflicts, the analysis of the policies underlying the applica- 
ble rules is not conducted in the same manner as for interstate 
conflicts. The analysis is restricted to the presumed general pur- 
pose of the type of regulation involved, coupled with mere counting 
of contacts. 


Principles of Preference: David Cavers 


Cavers’ principles of preference are based on a philosophy 
which has not always been correctly understood. Cavers’ and Cur- 
rie’s starting points are identical. Courts should first eliminate false 
conflicts—which in fact appear to be a substantial majority in the 
case law. When faced with a true conflict, the court should, accord- 
ing to Cavers, apply the common law method that is used in all 
fields of law and consequently decide the case on its merits, taking 
into consideration the objectives and policies which govern the law 
of conflicts. After a certain time, when courts have rendered a suffi- 
cient number of decisions on a specific issue, they will be in a posi- 
tion to evolve principles of preference whose function will be to help 
judges in the treatment of subsequent cases. 

Principles of preference should not be jurisdiction-selecting 
rules. On the contrary, choice of law should be based on an analysis 
of the rules whose application is requested. Principles of preference 
should, on the other hand, “leave ample room for independent judg- 
ment to any courts that resorted to them,”*! the final objective being 
that they “yield just solutions to choice-of-law questions, solutions 
which are just not only because they provide a fair accomodation of 
conflicting state policies but also because they afford fair treatment 
to the individuals who are caught in the conflict between state 
policies.”%2 

Cavers has formulated five principles of preference in the field 
of torts. He has insisted that these five principles are illustrative 
and do not constitute an exclusive system.*? They are just examples 
of what the courts should do. These five principles are formulated 
as follows:*4 


1. Where the liability laws of the state of injury set a 
higher standard of conduct or of financial protection against 
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injury than do the laws of the state where the person caus- 
ing the injury has acted or had his home, the laws of the 
state of injury should determine the standard and the pro- 
tection applicable to the case, at least where the person in- 
jured was not so related to the person causing the injury 
that the question should be relegated to the law governing 
their relationship. 

2. Where the liability laws of the state in which the de- 
fendant acted and caused an injury set a lower standard of 
conduct or of financial protection than do the laws of the 
home state of the person suffering the injury, the laws of the 
state of conduct and injury should determine the standard 
of conduct or protection applicable to the case, at least 
where the person injured was not so related to the person 
causing the injury that the question should be relegated to 
the law governing the relationship. 

3. Where the state in which a defendant acted has es- 
tablished special controls, including the sanct*»n of civil lia- 
bility, over conduct of the kind in which the defendant was 
engaged when he caused a foreseeable injury to the plaintiff 
in another state, the plaintiff, though having no relationship 
to defendant, should be accorded the benefit of the special 
standards of conduct and of financial protection in the state 
of the defendant’s conduct, even though the state of injury 
had imposed no such controls or sanctions. 

4. Where the law of a state in which a relationship has 
its seat has imposed a standard of conduct or of financial 
protection on one party to that relationship for the benefit of 
the other party which is higher than the like standard im- 
posed by the state of injury, the law of the former state 
should determine the standard of conduct or of financial 
protection applicable to the case for the benefit of the party 
protected by that state’s law. 

5. Where the law of a state in which a relationship has 
its seat has imposed a standard of conduct or of financial 
protection on one party to that relationship for the benefit of 
the other party which was lower than the standards im- 
posed by the state of injury, the law of the former state 
should determine the standard of conduct or financial pro- 
tection applicable to the case for the benefit of the party 
whose liability that state’s law would deny or limit. 


Cavers’ principles of preference have been applied in a few deci- 
sions.» They do not represent the main trend in the case law. 





35. Cipolla v. Shaposka, 439 Pa. 563, 267 A.2d 854 (1970) and Colley v. Harvey Ce- 
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Choice-Influencing Considerations: Robert Lefiar 


Leflar’s methodology is very close to free law. He enumerates 
five “considerations,” that is, five objectives on the sole basis of 
which courts should be able to solve all conflict problems. These 
objectives are the following:*® 

1. Predictability of results; 

2. Maintenance of interstate and international order; 

3. Simplification of the judicial task; 

4. Advancement of the forum’s governmental interests; 

5. Application of the better rule of law. 

Leflar’s methodology has so far met with considerable success 
and has been applied in numerous tort cases.3” An analysis of these 
cases demonstrates that a large majority have been decided solely 
on the basis of considerations 4 and 5. When they have been de- 
cided mainly on the basis of consideration 4, there is not much dif- 
ference between these decisions and those that apply Currie’s 
governmental interest analysis. Leflar’s main originality is the “bet- 
ter rule of law” consideration, which has often been used by the 
courts to avoid application of a guest statute or a rule providing for 
the incapacity of married women. In a substantial number of cases, 
courts have considered that the better law was their own. Leflar’s 
choice-influencing considerations lead necessarily to application of 
forum law. 

Leflar’s success in the courts may be explained variously: the 
choice-influencing considerations are easy to apply and represent a 
sort of restatement of the objectives underlying the law of conflicts, 
as they have been developed by the writers and the courts. Finally, 
they give the courts an opportunity to give an apparently rational 
basis to a decision that in fact is based on an informed feeling of jus- 
tice or equity. 


The Most Significant Relationship: Willis Reese and the 
Second Restatement 


The Second Restatement approach to choice of law is very dif- 
ferent from the methodologies proposed by Leflar and Currie. Un- 
like the latter, the Second Restatement offers various rules and 
principles to be applied to specific issues. Rules are proposed 
where, in consideration of the existing case law, the Reporter con- 
sidered the issue to be ripe for restatement in the form of a black- 





dars Marina, 422 F. Supp. 953 (D.N.J. 1976) (principle no. 2); Garthers v. Myers, 404 
F.2d 216 (D.C. Cir. 1968) (principle no. 3). 

36. Leflar, American Conflicts Law 205 (3 ed. 1977). 

37. See references in dip américain at 143 n. 1. 
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letter rule.38 When it was not, the Reporter proposed a principle 
which gives the courts wide discretion. Such a principle should be 
applied until the number of decisions on the issue is sufficient to 
evolve a more specific rule. 

Wrongs are dealt with in chapter 7 of the Restatement Second. 
It is divided into three parts: torts (topic 1), actions for death (topic 
2) and workmen’s compensation. The first part, devoted to torts, is 
itself divided into three titles: the first one sets forth the general 
principle to be applied in all cases where a more specific principle or 
rule is not appropriate. Titles 2 and 3 include principles and rules 
relating to particular torts and important issues. 

The general principle is included in § 145 and provides: 


(1) The rights and liabilities of the parties with respect to 
an issue in tort are determined by the local law of the 
state which, with respect to that issue, has the most 
significant relationship to the occurrence and the par- 
ties under the principles stated in § 6. 

Contacts to be taken into account in applying the prin- 

ciples of § 6 to determine the law applicable to an issue 

include: 

(a) the place where the injury occurred, 

(b) the place where the conduct causing the injury 
occurred, 

(c) the domicil, residence, nationality, place of incor- 
poration and place of business of the parties, and 

(d) the place where the relationship, if any, between 
the parties is centered. 

These contacts are to be evaluated according to their rela- 

tive importance with respect to the particular issue. 


The Restatement approach is issue-oriented. The principles of 
§ 6 which will help the court determine which state has the most sig- 
nificant relationship with respect to the particular issue are in fact 
the objectives of the law of conflicts which had been enunciated in 
1952 by Cheetham and Reese in a celebrated article.*® This article 
became subsequently the inspiration for Leflar’s choice-influencing 
considerations.” These objectives are: 

(1) A court, subject to constitutional restrictions, will fol- 
low a statutory directive of its own state on choice of 
law. 

(2). When there is no such directive, the factors relevant to 





38. Reese, “Choice of Law: Rules or Approach,” 57 Corn. L. Rev. 315, 322-23; Gen- 
eral Course, supra n. 9 at 51. 

39. “Choice of the Applicable Law,” 52 Colum L. Rev. 959 (1952). 

40. American Conflicts Law 203. 
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the choice of the applicable rule of law include 

(a) the needs of the interstate and international 
systems, 

(b) the relevant policies of the forum, 

(c) the relevant policies of other interested states and 
the relative interests of those states in the deter- 
mination of the particular issue, 

(d) the protection of justified expectations, 

(e) the basic policies underlying the particular field 
of law, 

(f) certainty, predictability and uniformity of result, 
and 

(g) ease in the determination and application of the 
law to be applied. 

It has been said that §§ 145 and 6 had an ecumenical character 
and made possible every result without leading to any of them. It 
should however be noted that in addition to the general principle of 
§ 145, the Restatement Second sets forth other rules and principles 
for particular torts and particular issues. For instance, it provides 
that in an action for a personal injury (§ 146) as well as in an action 
for an injury to land or other tangible things, the law of the state 
where the injury occurred shall govern unless § 145 leads to a differ- 
ent result. In a general way, the law of the place of injury is often 
said to govern the particular problems and issues dealt with in titles 
2 and 3. One writer has commented on this: “it does not achieve as 
great a departure from Restatement I as several of the courts do. It 
attempts, perhaps, an impossible degree of reconciliation.”*! 

The Restatement rules are often referred to by the courts.* It is 
not always clear however to what extent courts that invoke § 145 
correctly apply it. In some cases, the court merely determines 
which state has the more important contacts. In other instances, the 
approach followed by the court is in no way different from Currie’s 
governmental interest analysis. 


The American Theories in Europe 


American theories of choice of law have had an incontestable in- 
fluence on the development of private international law in Europe. 
Before going into details about the forms of this influence, a parallel 
will be drawn between the new American approach and theories de- 
veloped earlier this century by European scholars. 





41. Leflar, “The Tort Provisions of the Restatement (Second),” 72 Colum. L. Rev. 
273 (1972). 

42. Court citations to the Restatement Second are collected in 4 Restatement of 
the Law, Second, Conflict of Laws. 
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European Antecedents 


The governmental interest analysis approach is reminiscent of 
theories developed in Europe by Quadri and Pilenko.** The latter 
developed a method which he summarized as follows: 

1. In the first place the court should determine if the forum 
rule is applicable. 

2. If it is not, it should then decide the case according to the 
foreign rule which declares itself applicable. 

3. If several foreign rules declare themselves applicable, the 
court should decide the case according to the law of the state whose 
criteria of applicability are more similar to those of the forum. 

4. Ifno state declares its law applicable, the court should apply 
the law of the forum. 

A similar method was proposed by Quadri. However, in the 
case of a positive conflict, he would apply the law of the state of the 
most significant relationship. The negative conflict is dealt with on 
an ad hoc basis. 

These methods, especially Pilenko’s approach, offer important 
similarities to Currie’s governmental interest analysis, with the dif- 
ference that Currie abandons choice of law rules. It is by way of 
construction that he determines the scope of the domestic rules 
whose application is requested by the parties. Pilenko and Quadri, 
on the other hand, continue to apply the traditional choice of law 
rules. They only refuse to recognize that they have a bilateral 
character. 

It should also be pointed out that the method of determining the 
scope of internal rules by an analysis of their purpose* is not for- 
eign to European private international law. At the beginning of this 
century, Pillet elaborated a similar method.® He made a distinction 
between two categories of rules: les lois de protection individuelle 
and les lois de garantie sociale. The purpose of the rules of the first 
category is to protect individuals against society, the purpose of 
those of the second category is to protect society against the individ- 
ual. The former are extraterritorial, the latter are territorial. To de- 
termine the circumstances which will justify application of the rule, 
Pillet determines which state is mainly interested in having the pur- 
pose of its rule fulfilled. 





43. Pilenko, “Droit spatial et droit international privé,”5 Jus gentium 34 (1953); 
Quadri, Lezioni di diritto internazionale privato 244 (5 ed. 1969). According to Jes- 
surun d’Oliveira, De Antikiesregel (1971), Dutch courts have applied the true-false 
conflict dichotomy since 1913, restricting application of conflict rules solely to the 
cases where the domestic rules in dispute were different. 

44. The very notion of governmental interest has been recognized by several Eu- 
ropean writers. See dip américain 109. 

45. Principes de droit international privé 265 (1903). 
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Pillet’s theories have been followed by other writers, like Poul- 
let*® and De Winter.*’ They also influenced the International Court 
of Justice in the famous Boll case,** where the court decided that in 
order to reach its goal of social protection, the Swedish rules on 
youth protection needed to be applied to all the youths living in 
Sweden, also to a minor of Dutch nationality. More recently, Pillet’s 
theories were invoked by Francescakis as a justification for his the- 
ory of the régles d’application immédiate.*® 

One should not disregard the fundamental differences existing 
between Pillet’s approach and Currie’s. The latter is unilateralist 
while Pillet belongs to the school of Savigny. Pillet considers the 
conflict of laws as a “conjflit de souverainetés,” while for Currie gov- 
ernmental interest is not pre-existing; it must be proved in each 
case. 

In the tort area, it is wrong to believe the European scholars 
have always—until the last two decades—approved the courts’ strict 
adherence to the lex loci. Bourel has pointed out® that by the end 
of the nineteenth century, Von Bar proposed to have the tort of def- 
amation governed by specific rules, an opinion that Meili developed 
a few years later. Exceptions to the law of the place were again ad- 
vocated by several scholars after the second world war. Kuratowski 
considered that the lex loci should not be applied to family torts*! 
and Wengler adopted the same viewpoint concerning unfair 
competition.®2 

More fundamental discussions of the lex loci rule were pro- 
posed during the same period by Drion®? and Binder.*4 As early as 
1949, Drion advocated a theory which may be compared to 
Ehrenzweig’s lex fori in foro proprio. On the other hand, Binder 
proposed that torts no longer be governed in all cases by the law of 
the place of the wrong but that the courts should first determine 
“the legal system in the social environment of which the act com- 
plained of is rooted.” Binder considered that the existence of a com- 





46. Manuel de droit international privé belge 289 (2 ed. 1928) and 269 (3 ed. 1947). 

47. “De sociale functies der rechtsnormen als grondslag voor de oplossing van in- 
ternationaal privaatrechtelijke wetsconflicten,” 1947 Rechtsgeleerd Magazijn Themis 
101. 

48. Affaire relative a l’application de la convention de 1902 pour régler la tutelle 
des mineurs (dite affaire Boll), Pays-Bas c. Suéde, arrét du 28 novembre 1958, 1958 
C.LJ. Recueil 55. 

49. “Quelques précisions sur les ‘lois d’application immédiate’ et leurs rapports 
avec les régles de conflits de lois,” 1966 Rev. crit. dip. 17. 

50. Les conflits de lois en matiére d’obligations extracontractuelles 39 (1961). 

51. “Torts in private international law,” 1947 .L.Q. 190. 

52. 1954 RabelsZ 414. 

53. “De ratio voor toepassing van vreemd recht inzake de onrechtmatige daad in 
het buitenland,” 1949 Rechtsgeleerd Magazijn Themis 57. 

54. “Zur Auflockerung des Deliktsstatuts,” 1955 RabelsZ 480. 
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mon nationality was not sufficient to abandon the lex loci. There 
had to be a special relationship between the parties. 

It may be suspected that Binder found inspiration in the Ger- 
man wartime decree of 7 December 1942 which provided that 
“claims for extracontractual damages based on an act or omission of 
a German national committed abroad are governed by German law 
in so far as a German national has been damaged.”>> One may legit- 
imately doubt whether the original purpose of this decree was to 
free German courts from the shackles of the lex loci, but it has had 
this effect. Despite its origins, the decree has been held by the Ger- 
man courts to remain in force. Its effect is to require the application 
of German law to German nationals and to organisations subject to 
German law regardless where the delict was committed.5* More- 
over, German writers, making a bilateral application of the decree, 
advocate the application of the law of the common residence of the 
parties wherever that place of residence might be.5’ Some support 
for this position may be found in the case law in situations where an 
accident occurred abroad and the parties were foreign nationals 
domiciled in Germany.™® 

A similar inspiration could be found as early as 1951, in the 
Benelux draft on private international law. According to art. 14 of 
the draft: 

(1) The law of the country where a tort takes place shall 

determine whether this fact constitutes a wrongful act as 

well as the obligations which result therefrom. 

(2) However, if the consequences of a wrongful act belong 

to the legal sphere of a country other than the one where 

the act took place, the obligations which result therefrom 

shall be determined by the law of that other country. 


To what extent the American scholars were influenced by these 
theories and legislative precedents is not clear. However Morris’ 
“proper law of a tort”5? has been, no doubt, an important contribu- 
tion to the development of the new approach. One must not forget 
the influential writings of Max Rheinstein® and the fact that, in the 





55. Translation from Drobnig, American-German Private International Law 215 
(2d ed. 1972). 

56. See also art. 12 E.G.B.G.B. by virtue of which no greater claim can be made in 
a German Court against a German tortfeasor than is permitted by German law. 

57. Drobnig, supra n. 55 at 216; Kropholler, “Ein Anknupfungs-system fur das De- 
liktsstatut,” 33 RabelsZ 601, 616-625 (1969). 

58. Amtsgericht Ulm, 19.9.1974, .P.Rspz., 1974, n° 22; Amtsgericht Berlin-Charlot- 
tenburg, 5.8.1980, Deutsches Autorecht, 1981, 16; Kammergericht. (Berlin), 5.5.1980, id., 
1981, 58 (all these cases concerned Turkish Nationals domiciled in West Germany, 
who had been involved in car accidents in a third country). 

59. 64 Harv. L. Rev. 883 (1951). 

60. “The Place of the Wrong: A Study in the Method of Case Law,” 29 Tul. L. Rev. 
4 (1944). 
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field of torts, Lorenzen found his inspiration in the German case 
law.®! Finally, it may be pointed out that Ehrenzweig’s lex fori in 
foro proprio found its starting point in the method that was pro- 
posed a century ago by von Wachter.® 


Influence of the New Theories in Europe 


The new American theories of choice of law have no doubt had 
an influence on the law of conflicts of several European countries, 
which appears in the writings of scholars, in the provisions on 
choice-of-law included in recent international conventions, statutes 
or draft statutes and finally in the case law of various countries. 


The Writings of Conflict Scholars 


The new American approach to tort choice of law has raised 
great interest in most European countries. Various courses and 
monographs have been devoted at least in part to the subject. 
Many scholars have found in the new theories the necessary inspi- 
ration to criticize their own conflicts provisions and to propose a 
more flexible approach. The Jez loci remains the general rule, but 
its displacement is advocated in cases where the consequences of 
the wrongful act belong to the legal sphere of another country, for 
instance, where the parties share a common nationality and/or 
there was a special relation between them before the accident took 
place. 


International Agreements and Resolutions 


The influence of the new American thinking on recent interna- 
tional agreements or draft agreements has been considerable. One 
thinks first of the Hague Conventions on the Law Applicable to Traf- 
fic Accidents®* and on the Law Applicable to Products Liability® 
which offer flexible alternative rules in the Second Restatement 
vein. Indeed, the reporter of the products liability convention was 





61. Selected Articles 370. 

62. See dip américain 126. 

63. See a bibliography in dip américain 345 ff. Audit, “A Continental Lawyer 
Looks at Contemporary American Choice-of-Law Principles,” with comments by Von 
Mehren, Juenger and Kegel, 27 Am. J. Comp. L. 589 (1980). In the tort area, see espe- 
cially Morse, Torts in Private International Law (1978); Kahn-Freund, “Delictual Lia- 
bility and the Conflict of Laws,” II Rec. des Cours 1 (1968); Luer, “The Lex Loci 
Delicti in Single Contact Cases—A Comparative Study of Continental and American 
Law,” 12 W.L.L.R. 124 (1965); Trutmann, Das internationale Privatrecht der Deliktsobli- 
gationen. Ein Beitrag zur Auseinandersetzung mit den neuern amerikanischen 
Kollisionsrechtlichen Theorien (1973); Wilde, Der Verkehrsunfall im internationalen 
Privatrecht. Ein Beitrag zur Methodik des amerikanischen und kontinental-europdi- 
schen Kollisionsrechts (1969). 

64. 4 May 1981. 
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Professor Willis Reese, Reporter of the Restatement Second. These 
two conventions have been ratified and are therefore in force in sev- 
eral European countries.®© 

The American influence has also found an expression in the tort 
provisions of the European Draft Convention on the Law Applicable 
to Contractual and Extra-Contractual Obligations.*’ The lex loci 
delicti remains the basic rule but is displaced when on the one hand 
there is no significant relationship between the situation caused by 
the wrongful act and the state of injury and on the other hand the 
situation offers a significant connection with another country, whose 
law will then be applied. 

A similar inspiration may be found in the resolution adopted by 
the Institute of International Law at its Edinburgh session in 1969. 
In the absence of a substantial relationship between the issue in 
dispute and the locus delicti, the courts are invited to apply the law 
whose determination results from a special relationship between 
the parties or between the parties and the event. The influence of 
the new American theories on the drafting of the resolution clearly 
appeared during the discussions. 


New Statutes or Draft Statutes 


Recent statutes or draft statutes on private international law 
have adopted a more flexible approach, putting an end to the univer- 


sal and unrestricted application of lex loci in the tort area. 


Thus, art. 31 of the Polish law on private international law® pro- 
vides that: 


Obligations which do not arise from legal transactions 
are subject to the law of the state in which the event giving 
rise to the obligation occurred. 

However, the national law applies where the parties are 
citizens of the same state and have their domicile in the 
state. 

Art. 31 appears to cover all torts and all issues in torts. It is also 
important to notice that a common nationality of the parties is not 
sufficient to call the exception to Jex loci into play: the country of 





66. The Hague Convention on the Law Applicable to Traffic Accidents has been 
ratified by the following countries: Belgium, Austria, France, Luxembourg, The 
Netherlands, Czechoslovakia and Yugoslavia. The Products Liability convention has 
been ratified by France, Norway, The Netherlands and Yugoslavia. 

67. 1973 Rev. crit. dip. 209. 

68. Annuaire, t. 53, II, 358. 

69. Law of 12.11.1965, translated by Lasok, 16 Law in Eastern Europe: Polish Fam- 
ily Law 290 (1968). A French translation may be found in 1970 Rev. crit. dip. 344 and 
Asser, Les Législations de droit international privé 295 (1971). 
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common nationality must coincide with the place of common resi- 
dence before the exception becomes operative. 

In this respect, it is interesting to compare the Polish approach 
with that of the German Democratic Republic. Art. 17 of the conflict 
of laws statute of 1975 provides:”° 


The liability for injuries inflicted outside of contractual 
relationship, including competency and other personal pre- 
requisites as well as the measure of damages, is governed 
by the law of the state in which the injury was caused. 


If the person who inflicted the injury and the injured 
party are nationals or residents of the same state, the law of 
that state shall apply. This rule also applies to enterprises 
whose legal statuses are controlled by or which have their 
principal places of business in the same state. 


In this formulation, nationality and residence need not coincide. 
The lex loci can be displaced by the law of the common nationality 
or by the law of the common place of residence of the parties. On 
the other hand, the East German statute, like the Polish one, envis- 
ages displacement of the Jez loci irrespective of the degree of con- 
nection which either or both parties possess with the locus delicti 
and irrespective of any pre-tort relationship between the parties. 

In this respect, comparison with the provisions of the Portu- 
guese Civil Code of 1966 is instructive.”! Art. 45 of the code provides 
that non-contractual liability is governed by the law of the state 
where the principal activity causing the damage took place. In the 
case of liability for omission, the law of the place where the respon- 
sible party should have acted applies. However, where tortfeasor 
and victim have the same nationality, or, failing that, the same ha- 
bitual residence, the law of such common nationality or common ha- 
bitual residence will apply if the parties just happen to be (se 
encontrarem ocasionalmente—se trouvent occasionnellement) in the 
foreign country whose law would normally be applicable. 

Art. 45 seems therefore to require the court to regard the 
strength of connections between the occurrence, the parties and the 
locus delicti. If the latter is fortuitous and the parties have the 
same nationality or residence, the lex loci will be displaced even if 
no pre-tort relationship between the parties existed. 





70. “Act concerning the law applicable to international private, family and labor 
law relationships as well as to international commercial contracts.” The statute has 
been translated by Juenger, 25 Am. J. Comp. L. 354 (1977). The translation is pre- 
ceded by an introductory discussion. 

71. Law n° 47-344, 25 Nov. 1966. A French translation may be found in 1968 Rev. 
crit. dip. 369 and in Asser, supra n. 69 at 157. 














1982] HANOTIAU: SPECIAL REPORT: TORTS 91 


It should be pointed out that art. 45 further provides that if the 
law of the state of injury considers the tortfeasor liable, unlike the 
law of the place where he has acted, the former will apply since the 
tortfeasor had to foresee that his act or omission would cause harm 
in the state of injury. This rule is reminiscent of Cavers’ first princi- 
ple of preference.” 

The very recent 1978 Swiss draft on private international law 
also merits analysis.”* Its provisions on torts are reminiscent of the 
Second Restatement approach. Unlike the statutes which have been 
analyzed so far, the Swiss draft sets forth a general provision and a 
number of special rules with the lex loci delicti serving a subsidiary 
function. The draft is based on the theory that some situations are 
typical enough to be governed by a special rule while the others will 
be subject to a general provision which has at the same time a sub- 
sidiary character. 

The policy behind art. 129 of the draft is to have the wrongful act 
governed by the law of the state in the “social environment” of 
which the parties are living. It sets forth the general principle that 
the law of the parties’ common residence (résidence habituelle) 
should be applied. If the parties do not have their habitual resi- 
dence in the same state, then the lex loci delicti will be applied. 
The locus delicti will be the state where the tortfeasor has acted or 
the state where the harm was caused according to distinctions 
drawn by art. 29. The law of the former state will be applied if the 
victim has his habitual residence in that state. If on the other hand, 
the tortfeasor proves that he could not foresee that harm would be 
caused in the state of injury, this law will not be applied. 

Art. 129 will not be applied if the conditions of art. 130 are met, 
that is, if the disputed facts also give rise to a case of contractual lia- 
bility, or more generally if the delict also causes injury to a preexist- 
ing legal relationship. Such cases are governed by the law 
applicable to the underlying relationship itself. 

Another interesting feature of the draft is the possibility offered 
by art. 131 to the parties to make a choice post factum of the law 
which will govern the issue of liability. The parties choice is how- 
ever restricted to the law of their common residence or the lex fori. 

Specific rules are also provided for traffic accidents (art. 132), 
products liability (art. 133), unfair competition (art. 134), obstruc- 
tions to competition (art. 135), defamation (art. 136) and nuisances 





72. Cavers, supra n. 31 at 139. 

73. Vischer & Volken, Etudes suisses de droit international, Loi fédérale sur le 
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(art. 137). In several of these rules the victim has a choice between 
two or more applicable laws. 

The Swiss draft may therefore in no way be considered as a 
copy of the Restatement Second. It provides much needed flex- 
ibility by proposing alternative rules whose originality—with respect 
to all other drafts and statutes—must be noted. 

In the 1978 Austrian statute on private international law,” the 
lex loci delicti remains the basic rule in torts. It is however dis- 
placed when both parties have a stronger relationship with another 
law. It seems that such a relationship may be a common nationality 
or a common habitual residence. A pre-tort relationship is not re- 
quired. Two other features of the statute must be emphasized. In 
the first place, like the Swiss draft, the Austrian statute allows a 
contractual choice post factum. On the other hand, a special con- 
flicts rule is provided for unfair competition—the law of the place 
where the market affected by the competition is located. 


Case Law 


The Babcock decision has given rise to or developed a con- 
sciousness that the traditional lex loci rule was too rigid and conse- 
quently led in various instances to unjust results. It has therefore 
been abandoned or amended by several courts in Europe. 

In England, on the basis of facts that were similar to Babcock, 
the House of Lords amended its case law in Chaplin v. Boys.” This 
leading case involved an automobile accident in Malta. Plaintiff had 
suffered injury and had brought an action against defendant. Both 
parties were of English nationality but were living temporarily in 
Malta with the British Army Forces. The law of Malta, in contrast to 
the law of England, did not provide for compensation of so-called 
moral damages. According to the existing case law, set forth in Phil- 
lips v. Eyre,”® a tort was actionable as such in England only if it was 
actionable as a tort according to both English law and the law of the 
foreign country where it was committed. Despite this precedent, 
both the trial court and the Court of Appeals applied English law. 
The House of Lords affirmed the decision. However, the language 
used by the House is so confused that scholars hesitate whether 
Chaplin v. Boys has reversed the existing case law or is but an ex- 
ception to the traditional rule. The latter view is expressed by Dicey 
and Morris.”” 
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In any case it appears that the English approach is very cau- 
tious and that the English courts have no intention to follow the 
lead of their American colleagues. It appears however that Chaplin 
v. Boys is to some extent a by-product of the American conflicts 
revolution. This is particularly clear in the opinions of Lords Hod- 
son and Wilberforce. Lord Hodson explicitly indicated his prefer- 
ence for an exception framed in terms of the Second Restatement 
draft on torts.”* Lord Wilberforce evaluated the Maltese rule and 
found that there was nothing which suggested that the Maltese state 
had any interest in applying its rule to the case.”? He also referred 
to the draft of the Second Restatement.®° 

The experience of the Benelux countries is worth mentioning. 
Although the Benelux treaty of 1951 (revised in 1969) never entered 
into force, it has been applied by several courts in Holland and Lux- 
embourg. Art. 14, already cited, was applied by the Supreme Court 
of Luxembourg in a 1970 decision®! in which the Court overturned 
its previous case law which favored lex loci. 

A proper law approach has also been adopted in Holland by the 
Court of Appeal of The Hague®? and various inferior courts.®* In de 
Beer v. de Hondt, plaintiff and defendant were Dutch ladies who had 
agreed to go on a holiday trip to France and elsewhere in a car be- 
longing to the defendant. An accident occurred in France as a result 
of defendant’s negligence in which plaintiff suffered serious injuries. 
The Court of Appeals of The Hague applied Dutch law. After admit- 
ting that the lex loci was normally applicable, the Court decided 
that this law was to be displaced where the consequences of the 
wrongful act belonged to the legal sphere of another country. In the 
particular case, both parties were Dutch nationals who lived in the 
Netherlands and the accident was closely related to an agreement 
made in the Netherlands which was not exclusively limited to travel 
in France. The Court did in fact apply art. 14 of the Benelux draft.®* 

In Belgium, on the other hand, the courts have remained reluc- 
tant to accept any exception to the traditional lex loci rule. Attor- 
neys’ arguments in favor of a more flexible rule have constantly 
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been rejected,® except in a few cases which concerned injuries suf- 
fered by relatives of Belgian soldiers stationed in Germany.®* In 
these cases, Belgian courts have applied Belgian law but the impor- 
tance of these decisions may be questioned. The NATO Treaty was 
indeed applicable and therefore the Belgian court had to apply its 
own law. In one case however, the NATO Treaty was not applica- 
ble®? and the court made reference to art. 14, ]2 of the Benelux 
Treaty to justify application of Belgian law. 

Another Belgian case also deserves attention. It was decided on 
4 November 1976 by the civil court of Antwerp.®® The case con- 
cerned an automobile accident in Germany. Both parties were Bel- 
gian. The court pointed out that if a German court were to decide 
the case it would have applied Belgian law.®* The same solution 
was therefore to prevail in Belgium. 

Such a use of the renvoi gimmick to avoid application of the lex 
loci rule is reminiscent of the pre-Babcock era in the United States. 
A typical case where a court has resorted to an escape device to 
reach a result that the traditional rule made impossible is the fa- 
mous French decision, Kieger v. Amigues.®° In this case, the plain- 
tiffs were the parents of the victim of an accident which had 
occurred in Germany. Both parties were French nationals. The trial 
court and the Court of Appeal of Paris refused to apply German law, 
on the basis of ordre public, since it did not provide compensation 
for moral damages. The court decision was however reversed by the 
Cour de Cassation.® 

The Amigues case does not stand alone in the French case 
law.®! Batiffol points out in the last edition of his treatise that there 
has been recently a resurgence of public policy in the tort area.°? It 
may be suspected that, in a case like Amigues, the French court did 
not so much object to the content of the foreign rule as to its own 
conflict rule, the rigid application of which leads to unsatisfactory 
results in some cases. 

In Switzerland, the Federal court in a 1973 case decided that 
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“the expectations of the parties justify application of the law of their 
common domicile when the locus delicti appears fortuitous in con- 
sideration of the relationship of law or fact existing between the par- 
ties, or even if the locus delicti is not fortuitous, when the tort takes 
place in a specific social environment, for instance in a closed group 
of persons belonging by their domicile to the same foreign law.” 
The facts of the case were similar to those of Babcock. They in- 
volved two Swiss citizens who had gone for a trip to France where 
they had a car accident. The court applied the law of the parties’ 
common domicile. 

Finally, it should be pointed out that the Babcock approach has 
extended its influence to Sweden. A center of gravity or grouping of 
contacts theory was applied a few years ago by a lower Swedish 
court, but the Supreme Court vacated the decision. 


Interest of the New Theories for European Scholars 


From our brief analysis of recent developments in legislation 
and case law in Europe it appears that departures from the lez loci 
delicti are not a purely American phenomenon. The inadequacy of 
lex loci as the uniquely applicable law is gaining acceptance in sev- 
eral European countries. The nature of the exceptions to the gen- 
eral rule differ. The common personal law exception is widely 
accepted. It is sometimes required however that the parties not 
only have a common nationality or residence, or both, but also that 
there be a special relationship between tortfeasor and victim. Some 
recent legislative enactments, like the Swiss draft or the Hague Con- 
ventions on products liability and traffic accidents, have gone fur- 
ther in proposing very flexible and narrow rules which come closer 
to the Second Restatement approach. 

To what extent these recent European developments are a by- 
product of the American revolution is hard to say. The influence of 
the new American theories is indubitable but one should not disre- 
gard the fact that criticism of the /ex loci in Europe is older than the 
Babcock decision. The inadequacies of the traditional rule—which 
Morris perceived in the leading 1949 decision, Mc Elroy v. Mc Allis- 
ter®—were the ferment of his famous “proper law of the tort.” It is 
probable however that the American revolution has accelerated the 
trend toward displacement of the lex loci and adoption of a more 
flexible approach. 
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In the same perspective, it must be pointed out that the Ameri- 
can penetration of the European case law and legislation is limited 
to the “most significant relationship” theory, which is the least revo- 
lutionary of all the methodologies. In these conditions, it is difficult 
to say that the European conflicts law is coming closer to the Ameri- 
can approach. An analysis of the American case law reveals that in- 
terest analysis is the common denominator of the large majority of 
the decisions, whatever name the courts may give to their own ap- 
proach; and interest analysis has had very little success so far in 
Europe. 

My third remark concerns the significance of the American con- 
flicts revolution. Indeed, interest analysis is nothing more than a re- 
turn to the common-law method. The notions of interest and 
governmental interest, which are not familiar to European lawyers, 
have a long tradition in the American case law, domestic® as well as 
international. They have been used for decades by courts, including 
the Supreme Court of the United States,9” and by conflicts writers.% 
The purpose of Currie, Cavers and others in proposing new method- 
ologies was to have conflict problems solved in the same way that 
domestic cases were decided and no longer by jurisdiction-selecting 
rules imported from Europe. As Currie put it in a celebrated 
article:99 


... I am proud to associate myself with the common 
law tradition. We have too long supposed that conflict-of- 


laws problems can be solved in accordance with a code, 
transplanted from the continent of Europe, which takes no 
account of the policies involved in statutes and rules, nor 
even of the content of the laws that are competing for recog- 
nition. It is time to return to methods that are indigenous to 
our legal system and that our judges and lawyers are fully 
competent to utilize by reason of their training and 
experience. 


Interest analysis therefore appears to be an American product 
adapted to the background and tradition of the legal thought prevail- 
ing on the new continent. It cannot as such be transposed to Euro- 
pean legal systems. One should not forget that most American 
conflict cases are interstate cases. 
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American scholars have helped make clear that conflicts justice 
is not perceived in similar terms in Europe and in the United States. 
One will agree that conflicts justice has the same components on 
both sides of the Atlantic, but the weight which is given to those 
components varies greatly.1© 

In the United States the values of simplicity, certainty and pre- 
dictability which were central to the First Restatement have given 
way to other substantive values, mainly the furtherance of the poli- 
cies of the states concerned by a particular issue and the achieve- 
ment of a just result. 

In Europe the traditional values of certainty and predictability 
are still considered essential, unlike in the United States. It is now 
realized that furtherance of these values has led to adoption of rules 
which often do not offer enough flexibility and therefore could lead 
to unsatisfactory results. However, the central role played by these 
values in the European conflicts tradition prevents adoption of inter- 
est analysis methodologies. 

As has already been pointed out, one of the most positive re- 
sults of the American experience is that it has accelerated in Eu- 
rope the consciousness that broad jurisdiction-selecting rules may 
lead in various cases to unjust results and that, consequently, con- 
flicts rules should be issue-oriented and more flexible. The statutes 
and international agreements which have been elaborated in Eu- 
rope in recent years have been drafted with this perspective: vari- 
ous factual patterns are distinguished, alternative rules prevail. 

This writer has compared the results which were reached in 
several leading New York tort cases!®! by application of an interest 
analysis method with those which would have resulted if the court 
had applied to the same facts the provisions of some recent draft 
conventions, like the E.E.C. draft or The Hague Convention on the 
Law Applicable to Traffic Accidents. The result of this comparison 
has been that in all cases except one the decision of the court would 
have been identical. The only exception is Dym v. Gordon,!°? whose 
result has been strongly criticized by most conflicts scholars.! 

This is evidence that conflict rules can be devised which lead to 
the same results as those achieved by interest analysis. The re- 
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sources of Savignian rules are numerous and should be resorted to 
in order to achieve the needed degree of flexibility. The provisions 
so devised will also provide the required certainty and flexibility 
and will offer more guarantees of equal justice than interest analysis 
methodology. The latter gives too much leeway to the courts and 
often leads to application of lex fori. This has been perceived by 
various courts, mainly in New York, which tend to come back to con- 
flict rules. 

One of the main interests of the new American theories for Eu- 
ropean scholars is that they give us a perspective for the analysis of 
our own system. Their contribution to the théorie générale of pri- 
vate international law is considerable! and has often been over- 
looked by the European conflict writers. In particular, the 
contribution of interest analysis to the study of unilateralism has no 
counterpart. The new American theories also offer new and original 
solutions to the problems of renvoi, characterization, public policy 
(including the better law approach) and the preliminary question 
which are extremely stimulating. More basically, American scholars 
have invited us to reflect on the notion of conflict of laws and on the 
purpose of conflict rules. 
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ANDREAS F. LOWENFELD 


Renvoi Among the Law Professors: An American’s 
View of the European View of American 
Conflict of Laws 


I should say at the outset that while I am delighted and flattered 
by the invitation to participate in this Conference, I am a poor 
choice if the organizers of the Conference were looking for repre- 
sentatives of current thinking in conflict of laws in the United 
States. I am not sure there ever was a main stream, at least not 
since the course set by Beale and Goodrich dissolved into a marshy 
delta with hundreds of rivulets and canals and no clear central 
channel. Even so, the majority of my colleagues, dismayed at their 
failure to solve the problems that they were so good at identifying, 
looked with both relief and hope to the United States Supreme 
Court when it granted review last year in a fairly easy motor vehicle 
accident case. Minnesota, as they all thought, had strayed beyond 
any permissible bounds in applying its law to a case that obviously 
called for application of Wisconsin law:! in agreeing to take the 
case, the Supreme Court would obviously restore order to the un- 
ruly subject that conflict of laws had become. At the least, it was 
hoped, the Supreme Court would redefine the banks within which 
the main stream of conflict of laws might come together again and 
continue its journey. Unfortunately, as nearly all my colleagues be- 
lieve,? I got involved in the case at the Supreme Court level, and ar- 
gued it for the party that had prevailed in Minnesota and wound up 
prevailing in the Supreme Court. I have no regrets about that role. 
In the first place it was my first argument before the Supreme 
Court, an exciting and to me very satisfying experience. In the sec- 
ond place I represented a widow with small resources against one of 
the world’s largest insurance companies. In the third place I be- 
lieve—doubtless more strongly than I did before I assumed my ad- 
vocate’s role—that the solution of our conflict of laws problems must 
come in small steps and after further experimentation, not in a sin- 
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gle pronouncement from the United States Supreme Court. I shall 
return to this theme at the close of my talk. For the moment I want 
to say only that the majority of American scholars in conflict of 
laws—with the notable exception of Leflar, who thinks he won*— 
look on me if not quite as a traitor, certainly as one who set back the 
common cause. 


II 


If then I can speak at most for myself, I want to make a few gen- 
eral points inspired by the principal papers submitted to the Confer- 
ence, then make some comments on the draft Convention on the 
Law Applicable to Contractual Obligations recently issued under 
the auspices of the European Community,® and finally comment 
briefly on the role of the U.S. Supreme Court in conflict of laws, in 
the light of the possibilities for a greater role in this area of the 
Court of Justice of the European Communities. 

The most impressive fact that emerged from the papers submit- 
ted by Vitta, Siehr, Hanotiau, and Lando is how much all of the au- 
thors know about American conflict of laws. I know of no American 
conflicts scholar, since the generation of the transplanted Europeans 
such as Rabel, Rheinstein, Ehrenzweig and Nadelmann, who has a 
comparable knowledge of the development of European conflict of 
laws. Story, of course, studied the European authorities, and his 


European contemporaries studied Story. But in the present gener- 
ation—even though a number of conflict of laws teachers, including 
Professor Juenger and myself, and also Herzog, Smit, Hay, Baade, 
Schwind and Kozyris, among others, were born in Europe, speak 
one or more of the European languages, and have studied other as- 
pects of European law, such as development of the Common Market 
and its institutions—none of us feels it is part of our required educa- 
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tion to keep up with developments in Conflict of Laws in Europe.’ I 
have no justification for this, and one result of the Bologna Confer- 
ence for me will be to pay more attention to what goes on in Europe 
in this field. 

Second, I think there is a kind of cultural Gulf Stream, evident 
in respect of food and dress, music and manners and sex that has 
affected the world of law as well. Trends seem to start in California, 
then move to New York, then sweep the United States and soon 
cross the Atlantic to Western (and even Eastern) Europe. Like it or 
not, blue jeans, Mickey Mouse and Coca Cola, McDonald’s, hippies 
and rock and roll, and antitrust, products liability and deregulation 
all seem to be arriving in an irresistible tide, partly welcome and 
overdue, but often exaggerated and easily caricatured. There is a 
temptation to react to the American conflicts revolution in the same 
way one reacts to the other phenomena mentioned: with a mixture 
of awe, contempt and resignation. 

My perception is that the conflicts fever in the United States has 
rather cooled down, and is no longer rushing ahead with the mo- 
mentum of McDonald’s or blue jeans or products liability. In New 
York, for example, after eleven choice of law cases involving per- 
sonal injury reached the Court of Appeals (the highest state court) 
in eleven years 1961-1972, there have been only two such cases 
since 1972, neither resulting in an important opinion. And while it 
is true that the second Restatement,’ in preparation at the height of 
the revolution, did not quite satisfy the thirst for rules (as con- 
trasted with an approach), the prediction that every potential con- 
flicts case would be litigated and appealed because the outcome was 
always unpredictable seems not to have come true, at least not with 
the force and frequency once expected. 

The charge made by Professor Vitta and others that the rules 
have become so particularized that reasoning from principle and 





7. As his contribution to the present symposium shows however, Prof. Juenger 
does have a strong interest in European conflicts of law, possibly because he not only 
has a European law degree but teaches regularly in Europe. 

8. Kilberg v. Northeast Airlines, Inc., 9 N.Y.2d 34, 211 N.Y.S.2d 133, 172 N.E.2d 526 
(1961); Davenport v. Webb, 11 N.Y.2d 392, 230 N.Y.S.2d 17, 183 N.E.2d 902 (1962); Bab- 
cock v. Jackson, 12 N.Y.2d 473, 240 N.Y.S.2d 743, 191 N.E.2d 279 (1963); Dym v. Gordon, 
16 N.Y.2d 120, 262 N.Y.S.2d 463, 209 N.E.2d 792 (1965); Oltarsh v. Aetna Insurance Co., 
15 N.Y.2d 111,°256 N.Y.S.2d 577, 204 N.E.2d 622 (1965); Long v. Pan American World 
Airways, 16 N.Y.2d 337, 266 N.Y.S.2d 513, 213 N.E.2d 796 (1965); Macey v. Rozbicki, 18 
N.Y.2d 289, 274 N.Y.S.2d 591, 221 N.E.2d 380 (1966); Farber v. Smolack, 20 N.Y.2d 198, 
282 N.Y.S.2d 248, 229 N.E.2d 36 (1967); Miller v. Miller, 22 N.Y.2d 12, 290 N.Y.S.2d 734, 
237 N.E.2d 877 (1968); Tooker v. Lopez, 24 N.Y.2d 569, 301 N.Y.S.2d 519, 249 N.E.2d 394 
(1969); Neumeier v. Kuehner, 31 N.Y.2d 121, 335 N.Y.S.2d 64, 286 N.E.2d 454 (1972). 

9. Towley v. King Arthur Rings, Inc., 40 N.Y.2d 129, 386 N.Y.S.2d 80, 351 N.E.2d 
728 (1976); Cousins v. Instrument Flyers, Inc., 44 N.Y.2d 698, 405 N.Y.S.2d 441, 376 
N.E.2d 914 (1978). 

10. American Law Institute, Restatement (Second) of Conflict of Laws (1971). 





102 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 30 


analogy is eroding,!! is hard to assess. Judge Fuld, for instance, per- 
suaded the New York Court of Appeals to adopt some principles of 
preference applicable originally only in so-called “guest statute” 
cases, i.e. cases in which one but not the other state in question ex- 
cused the driver or owner of an automobile from liability for negli- 
gence in an action brought on behalf of a passenger not for hire.}2 
But if the rules were persuasive for guest statutes, shouldn’t they be 
persuasive—not automatically binding but persuasive—for cases in- 
volving limits on recovery for wrongful death as well? The issue did 
not come to the New York Court of Appeals, but in two important 
cases decided by the federal Court of Appeals sitting in New York,!* 
the holding was that the guest statute rules did not displace prior 
holdings of the state court in death cases. In other, more remotely 
analogous cases, the Fuld rules were applied.'* I think Vitta has a 
point, but not an inevitable one. It is true that American lawyers do 
not think like European lawyers (whether in conflict of laws or in 
other fields), moving from an Introduction to the General Part to 
Special Parts of a self-contained system. It is also true that there is 
no overarching authority in American conflict of laws—whether in 
the form of a Restatement, a generally accepted treatise, or a 
Supreme Court setting down obligatory precepts—to guide individ- 
ual judges deciding particular cases. I do not think, however, that ad 
hoc justice, and excessive discretion to judges, is quite as wide- 
spread as is suggested in Professor Vitta’s paper. 

Vitta is right in suggesting that forum selection becomes more 
important as the possibility for imaginative choice of law solutions 
in particular cases expands.!* Further, he is probably right to sug- 
gest that the net effect of flexibility in choice of law has been to ap- 
ply forum law in favor of domiciliaries of the forum, though it is fair 
to point out that in two of its leading cases introducing the center of 
gravity theory, Auten v. Auten'!® and Haag v. Barnes,'” the New 
York Court of Appeals applied foreign law, in the first case to the 
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benefit of an English wife against a New York husband, in the sec- 
ond to the benefit of an Illinois father against a New York unwed 
mother. The United States Supreme Court appears to have per- 
ceived the danger of “hometown justice” resulting from the combi- 
nation of flexible choice of law and expanded bases of judicial 
jurisdiction. After two decades without hearing any jurisdiction 
cases, the Court took four such cases in four years 1977-1980, each 
time striking down the action of a state supreme court that had sus- 
tained the jurisdiction of its own courts over non-resident defend- 
ants.!® In two of the cases the state courts had already applied their 
own state’s law to the action;!® in the other two cases it was as- 
sumed that the state’s court would do so if its judicial jurisdiction 
was sustained.2° As my colleague Professor Silberman, among 
others, has pointed out,?! the Supreme Court may be emphasizing 
the wrong question in concentrating on the forum rather than on the 
law to be applied. The result of the Court’s almost exclusive atten- 
tion to jurisdiction, however, is that forum shopping by plaintiffs is 
fairly easy in actions against professional defendants such as air- 
lines, railroads, insurance companies and major corporations, which 
do business in all the states; it is not so easy against occasional de- 
fendants such as individual motorists, small businesses or stay-at- 
home spouses. 

A precise comparison between the United States and Europe on 
the subject of forum shopping would take more research than I have 


recently done.22 My impression is that the amount of forum shop- 
ping now possible in the United States (putting aside the choice be- 
tween state and federal courts) is not very different from the forum 
shopping available to a plaintiff in the European Community who 
takes advantage of the forums permitted under the Convention on 
Jurisdiction and the Enforcement of Judgments in Civil Matters.?% 
Certainly both the American and the European trend is to permit an 





18. Shaffer v. Heitner, 433 U.S. 186 (1977); Kulko v. Superior Court, 436 U.S. 84 
(1978); World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 and Rush v. Savchuk, 
444 U.S. 320 (1980). 

19. Kulko and Rush, n. 18 supra. 

20. Shaffer v. Heitner and World-Wide Volkswagen, n. 18 supra. 

21. Silberman, “Shaffer v. Heitner: The End of an Era,” 53 N.Y.U. L. Rev. 33, 77-90 
(1978). 

22. For a case by case survey conducted over two decades ago, see deVries & 
Lowenfeld, “Jurisdiction in Personal Actions—A Comparison of Civil Law Views,” 4 
Iowa L. Rev. 306 (1959). My impression, though not buttressed by the thorough in- 
vestig- .on reflected in the cited article, is that while resort to exorbitant jurisdiction 
has declined, the opportunity for reasonable jurisdiction based on risk-creating activ- 
ity by non-resident defendants has become easier. 

23. 2 Bull. Eur. Comm. (1969 Supp. Bull. 2), as amended by Convention of Acces- 
sion of the Kingdom of Denmark, Ireland, and the United Kingdom of Great Britain 
and Northern Ireland, 21 O.J. Eur. Comm. No. L304/1, 36 (30 Oct. 1978), reproduced in 
2 CCH Comm. Mkt. Rep. { 6003-6096. 
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injured plaintiff to bring suit in the state of his injury, and to require 
the defendant—on penalty of a default judgment enforceable 
throughout the federal Union/Community—to defend in that state if 
he has benefited from the state’s commerce on a regular basis.”* Of 
course at that point Europe and America move in different direc- 
tions, with the Europeans seeking security through treaties and the 
Americans on the whole content with diversity. But if one were to 
take a careful look at any of the proposed conventions relating to 
Conflict of Laws, I think one would come to the conclusion that the 
pursuit of certainty collides with the desire for justice almost as 
often in Europe as it does in the United States. I suspect the con- 
flicts revolution may have already arrived, in a quieter way, in 
Europe. 


Ill 


Let me turn then to the proposed Rome Convention on the Law 
Applicable to Contractual Obligations.2> Putting aside the surpris- 
ingly wide scope of exclusions in art. 1, let us see what the Conven- 
tion provides. It begins (in art. 3(1)) by a firm declaration entitled 
freedom of choice, similar to § 187 of the 1971 Restatement, though 
broader in that there is no requirement, as in the Restatement, that 
the issue in question be one that the parties could have resolved by 
an explicit provision, or that the state whose law is chosen have a 
relationship with the parties or the transaction. Do the Contracting 
States really mean it? 

They start to take back party autonomy when the choice of a 
foreign law derogates from “mandatory rules,” though I think the re- 
treat from party autonomy is not as great as under the Anglo-Ameri- 
can system, because art. 3(4) imposes mandatory rules only where 
all the other elements relevant to the situation at the time of the 
choice are connected with a single country. Does this really mean 
that a French seller and a Soviet buyer can choose to have their con- 
tract governed by Swiss law, and therefore to exempt it from export 
or exchange controls applicable in France? Would the Convention 
change the outcome in a case like Regazzoni v. K.C. Sethia (1944) 
Ltd. ,?° in which an Indian seller made a contract subject to English 
law with a Swiss buyer to deliver goods of Indian origin to Genoa, 
both sides knowing that the goods were destined for South Africa in 





24. Compare Jurisdiction and Judgments Convention, n. 24 supra, art. 5-15, with 
such American cases as Gray v. American Radiator and Standard Sanitary Corp., 22 
Ill. 2d 432, 176 N.E.2d 761 (1961); McGee v. International Life Insurance Co., 355 U.S. 
220 (1957); and State ex rel White Lumber Sales Inc. v. Salmonetti, 252 Or. 121, 448 
P.2d 571 (1968). 

25. See n. 5 supra. 

26. [1958] A.C. 301. 
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violation of India’s prohibition on trade with that country? Frankly, 
I don’t believe it. But even if one excludes what we may call polit- 
ical trade controls, what about excessive finance charges, exclusions 
from warranty or contractual limitations of liability? 

Well, it turns out that under art. 8 the existence and validity of 
the contract are governed by the law applicable if the contract were 
valid, i.e. by the law chosen by the parties, except that a party may 
rely on the law of his habitual residence to establish that he did not 
consent, if it appears from the circumstances that it would not be 
reasonable to determine the effect of his conduct in accordance with 
the law chosen by the parties. An American judge accustomed to 
the second Restatement would find that kind of clause quite famil- 
iar.2” Plainly, it derogates both from the pretension to “freedom of 
choice” as an absolute and from the goal of certainty in interpreta- 
tion of transnational contracts. But there is more. 

Free choice may be acceptable in contracts between merchants, 
but not between merchants or public carriers on one side and con- 
sumers on the other. The latter presumably neither prepare nor 
read their contracts, which appear in small print on the back of a 
purchase order, ticket or similar document, and a choice of law 
clause in such a contract should not deprive consumers of protec- 
tions that their home state (or indeed the Community) has seen fit 
to provide for them. When does this qualification on the principle of 
freedom of choice apply? Well, if I may translate art. 5(2) into 
American, if the non-consumer solicited in the consumer’s country, 
or if the consumer did what he had to do (regardless of where for- 
mal acceptance takes place) in his own country or he was induced 
by the seller to travel to the latter’s country to make the deal. But 
these rules don’t apply, for instance, to a contract of carriage, unless 
that contract is for a package tour.”® 

What if there is no choice of law by the parties? Again, it 
sounds like the Restatement, this time § 188. Art. 4 of the Conven- 
tion says the contract shall be governed by the law of the country 
with which it is most closely connected, but a severable part of the 
contract may be governed by the law of another country with which 
it has a closer connection. Then there are a series of presumptions 
to help in determination of the country with which the contract has 
its closest connection ({ (2)-(4)), and finally a statement that the 





27. See Restatement (Second) of Conflict of Laws § 187(2). For two interesting 
cases declining to give effect to the law chosen by the parties, see Southern Interna- 
tional Sales Co. v. Potter and Brumfield Div. of AMF Inc., 410 F. Supp. 1339 (S.D.N.Y. 
1976) and Business Incentives Co. v. Sony Corp. of America, 397 F. Supp. 63 (S.D.N.Y. 
1975). For a detailed analysis and comprehensive collection of recent American 
cases, see Gruson, “Governing Law Clauses in Commercial Agreements—New York’s 
Approach,” 18 Colum. J. Transnatl L. 323 (1980). 

28. Convention on the Law Applicable to Contractual Obligations, art. 5(4), 5(5). 
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presumptions focusing on a particular contact shall be disregarded 
if it appears from the circumstances as a whole that the contract is 
most closely connected with another country. For employment con- 
tracts the presumptive crucial contacts are somewhat different, em- 
phasizing habitual place of work rather than habitual residence, but 
again, subject to the “unless it appears from the circumstances as a 
whole. . .” clause.?9 

Perhaps the most baffling article to one who has read only the 
Convention and not the travaux préparatoires is art. 7, which autho- 
rizes but does not require courts to apply the mandatory rules of 
State B even though the contract is governed by the laws of State A 
if the contract has a close connection with B. In considering 
whether to take up this option, “regard shall be had to [the] nature 
and purpose [of the ‘mandatory rules’] and to the consequences of 
their application or nonapplication.”°° P.S.: mandatory rules of the 
forum can be applied at any time, regardless of anything in the 
Convention.*! 

Please don’t misunderstand me. I don’t mean to make fun of 
the proposed Convention on Contractual Obligations. I think if I 
had tried to draft such a convention with my seminar students, it 
would have come out quite similar. And as Professor Lando points 
out, it is not clear whether America influenced Europe, Europe influ- 
enced America, or the nature of the problem produced the kind of 
see-saw result that critics of American developments in conflict of 





29. Id. art. 6. 

30. The Report to the Council by the Rapporteurs of the group that prepared the 
Convention states with regard to the use of the words “effect may be given to the 
mandatory rules of the law of another country” 

. . . after a long discussion, the majority of the Group, in view of the concern 

expressed by certain delegations in relation to constitutional difficulties, de- 

cided it was preferable to allow the courts a discretion in application of this 

Article. 

On the phrase in art. 7, “In considering whether to give effect to those mandatory 
rules, regard shall be had to their nature and purpose and to the consequences of 
their application or non-application,” the Report says 
Far from weakening the rule this subsequent element—which did not ap- 
pear in the original draft—defines, clarifies and strengthens it. In fact the 
judge must be given a power of discretion, in particular in the case where 
contradictory mandatory rules of two different countries both purport simul- 
taneously to be applicable to one and the same situation, and where a choice 
must necessarily be made between them. 
“Report on the Convention on the Law Applicable to Contractual Obligations,” by 
Professor M. Giuliano and P. Lagarde, 23 O./. C 282/1, 27. 

31. Convention art. 7(2). The Report on the Convention, n. 30 supra, states (at p. 
282/28): 

The origin of this paragraph is found in the concern of certain delegations to 

safeguard the rules of the law of the forum (notably on cartels, competition 

and restrictive practices, consumer protection and certain rules concerning 
carriage) which are mandatory in the situation whatever the law applicable 

to the contract may be. 
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laws like to point to.32 But I wouldn’t expect the drafters of the Con- 
vention to criticize American developments quite as sharply as Pro- 
fessor Vitta has done.*% 

American judges sometimes feel uncomfortable with recent de- 
velopments in conflict of laws, whether through the Restatement, 
through the writings of Cavers, Currie, Leflar and their colleagues, 
or through opinions of Fuld, Traynor and other influential state 
judges.** I suspect, however, that at bottom American judges enjoy 
conflict of laws problems. In a world increasingly subject to legisla- 
tive mandate and administrative regulation, the opportunity for a 
judge to strike out on his own—to engage in applied jurisprudence, 
if you will—is perhaps not unwelcome to the judges themselves, and 
to the lawyers (few as they are) who are at home with advocacy in 
this field. Whether in Europe the relative significance of judicial 
precedent, in contrast to the authority of code or convention, will in- 
crease in this field is an important issue for the future. I should 
think if the Convention is adopted, reliance on judicial precedent is 
almost inevitable, because of the Delphic precepts of the Conven- 
tion itself. It is interesting to speculate whether, say, Italian judges 
interpreting the Convention will be prepared to follow precedents 
from France or Germany. That has been the development in the 
United States, where, as we have seen, a few important state court 
decisions have made waves far beyond the borders of the states 
where they are binding. Of course the United States has a common 


language and 200 years of history and tradition behind it. I would 
hope the Eurocrats in Brussels would find a way to translate and 
publicize decisions and commentary in conflict of laws cases so that 
they can be easily presented to and utilized by courts in all member 
states. If cross-fertilization of judicial decision does not happen in 
the Community, even as the volume of transnational activity keeps 





32. Lando, “New American Choice of Law Principles and the European Conflict 
of Laws of Contracts” 30 Am. J. Comp. L. 19 at 32 (1982). 

33. See n. 11, supra. It is interesting to read in the Report on the European Con- 
vention, n. 30 supra, at p. C 282/28: 

The novelty of this provision [i.e. the discretion of the court in combining 

mandatory provisions of one law with the law normally applicable to the con- 

tract] and the fear of the uncertainty to which it could give rise, have led 

some delegations to ask that a reservation may be entered on Article 7(1). 

34. See, for instance Judge (later Chief Judge) Breitel, dissenting in Miller v. 
Miller, 22 N.Y.2d 12, 23, 290 N.Y.S.2d 734, 743, 237 N.E.2d 877, 883-84 (1968): 

The unsettled and often conflicting theories with regard to choice of law 
come to a focus in this [automobile accident] case, exemplifying the anoma- 
lies that may be produced, on the one hand, by adhesion to one theory, or, on 
the other hand, by a determination of particular cases on an ad hoc basis. 

35. A start has been made on this in such journals as the European Law Digest, 
which prints synopses of important decisions of courts of member countries of the 
Community, including decisions on conflict of laws. Whether these decisions will be 
regularly cited to and by courts in the ten member states is not yet clear. 
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expanding, the hope for unification of law suggested by the attempt 
to write a conflict of laws convention will be unfulfilled. The alterna- 
tive, contemplated but not provided for in the Joint Declaration is- 
sued by the Contracting States as they signed the Convention, is to 
look to the Court of Justice of the European Communities for au- 
thoritative interpretation of the Convention.*® It is in that context 
that I want to turn briefly to the experience of the U.S. Supreme 
Court as umpire on conflict of laws in the United States. 


IV 


The role of the European Court of Justice, I take it, was inspired 
in large part by the experience of the United States Supreme Court. 
There are of course important differences between the Court in Lux- 
embourg and the Court in Washington—notably the jurisdiction of 
the former to give preliminary rulings and to answer questions put 
by national courts in the middle of a litigation,?” and jurisdiction by 
the latter over a Bill of Rights for individuals. But the basic function 
of the Court of Justice to see that member states do not impair the 
flow of goods and persons as mandated by the Treaty of Rome is 
consciously modeled on the jurisdiction of the United States 
Supreme Court to review actions of states that may interfere with 
the flow of interstate commerce as mandated by the U.S. 
Constitution. 


Whatever one may think of its work in other areas, there is no 
doubt that vigilance by the U.S. Supreme Court over state taxation, 
registration and licensing requirements, and a variety of local at- 
tempts at restraint, preference or protection, has been a success and 
has played a major role in forging a nation out of separate states 
with often diverging interests. Though the form of intervention by 
the Supreme Court was review of decisions of the highest courts of 
the states, the substance was review of acts of state legislatures or 
of officials acting under authority of a state. Just last term we saw 
another illustration of this kind of case, as the Supreme Court held 
unlawful a “first-use tax” imposed by Louisiana on natural gas ex- 
tracted off its coast and brought into the state for processing before 
being fed into interstate pipelines.** Observers of the Court of Jus- 
tice will be able to think of numerous analogous cases in the 





36. A comparable Declaration to the original Convention on Jurisdiction and the 
Enforcement of Judgments of 1968 was converted in 1978 to a Protocol conferring ju- 
risdiction on the Court of Justice to interpret that Convention. 

37. Treaty of Rome Establishing the European Community, art. 177. 

38. Maryland v. Louisiana, 101 S. Ct. 2114 (1981). Perhaps a better illustration is 
Dean Milk Co. v. City of Madison, 340 U.S. 349 (1951) or Bibb v. Navaho Freight Lines, 
Inc., 359 U.S. 520 (1959). 
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Community.*9 

All this just by way of comparison with the function of the 
Supreme Court in choice of law cases. Here, though the form was 
the same, the substance was different. The disputes were between 
private parties on both sides, and (with a few exceptions) the chal- 
lenge was to the state court itself, not in sustaining or rejecting the 
actions of the legislature but in exercising its own judgment as to 
which of two states’ law should be applied to a given issue or contro- 
versy. I think it is important to keep this distinction in mind. Not 
only has the Supreme Court’s role as umpire involved state vs. 
state, and not state vs. nation, as in the commerce clause cases. Be- 
yond that, the attempt to turn the controversy into one between the 
interest of State A and the interest of State B has usually been un- 
convincing—a legal fiction, a convenience in argument, but often not 
reflecting reality. Possibly State A has a genuine interest in secur- 
ing the highest recovery for its injured workers; the idea that State 
B (as contrasted with an employer or insurance company) would be 
offended if the worker in the interstate case recovered more than 
the law of B provided in single state accidents is, to say the last, im- 
probable. To take the Hague case that I mentioned at the outset, 
the dispute involved differing interpretations of a standard clause in 
an automobile insurance policy; the courts of both states had previ- 
ously construed the clause in single state contexts,*! and now the 
Minnesota Supreme Court undertook to apply its more generous 
precedent to a policy issued in Wisconsin in favor of the widow who 
had moved to Minnesota after her husband’s accidental death. On 
the merits it is a doubtful case. But the suggestion that Wisconsin 
had an “interest” in the outcome, an interest in seeing to it that the 
widow recover $15,000 and not $45,000, just doesn’t stand up. Neither 
the Attorney General nor the Superintendent of Insurance of Wis- 
consin was heard from in Allstate v. Hague, and no case comes to 
mind in which officials of State B appeared in the Supreme Court 
(or in the courts of State A) to assert their state’s interest in appli- 
cation of its law.” 





39. See e.g. Commission of European Communities v. Italian Republic, Case No. 
24/68, [1869] E.C.R. 193, CCH Comm. Mkt. Rep. 8079 (July 1, 1969); Société les Com- 
missionaires Réunis v. Receveur des Douanes, Case No. 80-81/77, 1978 ECR 927, CCH 
Comm. Mkt. Rep. { 8, 485, (Apr. 20, 1978). 

40. Allstate Insurance Co. v. Hague, n. 1 and 3 supra. 

41. Nelson v. Employers Mutual Casualty Co., 63 Wis. 2d 558, 217 N.W.2d 670 
(1974); Van Tassel v. Horace Mann Insurance Co., 296 Minn. 181, 207 N.W.2d 348 
(1973). 

42. Having heard me make this statement, Prof. Juenger called to my attention a 
brief filed by the State of Nevada in support of the petition for certiorari from Bern- 
hard v. Harrah’s Club, 16 Cal. 3d 313, 128 Cal. Rptr. 215, 546 P.2d 719 (1976). In that 
case the California court applied California law to impose innkeeper’s (“dram shop”) 
liability for a California vehicle accident on a restaurant/hotel/gambling complex lo- 
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At all events it has been difficult to find a constitutional princi- 
ple around which Supreme Court review of state court decisions in 
this area could be organized. The Supreme Court, as you know, 
does not sit as a supervisory court over decisions of state courts, ex- 
cept when federal law or the Constitution are drawn into question. 
In that sense, the U.S. Supreme Court is analogous to the Court of 
Justice of the Communities, not to the French Cour de Cassation or 
the German Bundesgerichtshof. In the days before Erie R. Co. v. 
Tompkins* required federal courts to follow state courts in common 
law matters, our federal courts occasionally struck out on their own 
in conflict of laws questions, and the Supreme Court felt free to re- 
view their decisions. Pritchard v. Norton,™ for instance, one of the 
famous decisions establishing the principle of validation of con- 
tracts, was such a case. But what the Supreme Court said in cases 
such as Pritchard v. Norton was not binding on state courts, and 
what state courts said was not reviewable by the Supreme Court, 
unless it could be said that a state court decision violated the fed- 
eral Constitution. Conflict of laws, in short, was common law but 
not federal law. 

Several attempts were made—nearly always in controversies in- 
volving insurance companies—to engage the Supreme Court in re- 
view of state court decisions in conflict of laws cases. One series of 
cases turned on the clause in the Constitution that provides that no 
state shall pass any law impairing the obligation of contracts. Could 
a life insurance company arrange to have its contracts of insurance 
enter into effect when countersigned by its manager in the com- 
pany’s home office, provide that the law of the place of execution by 
the company governed, and thus avoid various kinds of anti-lapse 
and anti-forfeiture laws adopted by states where the insured resided 
and the policies were sold? Briefly, the Supreme Court said yes, be- 
cause application of the law of the state of the insured’s domicile 
would violate the contract clause.*® But by the middle of the 1920s, 
such reasoning was rejected as unsound.* 

What about the full faith and credit clause,*” which (domestic 
relations aside) had generally made judgments of one state of the 
United States enforceable in all of the other states? The Constitu- 





cated inside Nevada but just at the California-Nevada state line. The Attorney Gen- 
eral of Nevada wrote that Nevada “has a direct interest in the matter before the 
Court, for the reason that the issues presented will be determinative of whether Cali- 
fornia law or Nevada law governs activities of Nevada citizens within the state of Ne- 
vada.” The Supreme Court denied certiorari. 429 U.S. 859 (1976). 

43. 304 U.S. 64 (1938). 

44. 106 U.S. 124 (1882). 

45. New York Life Insurance Co. v. Dodge, 246 U.S. 357 (1918). 

46. Mutual Life Insurance Co. v. Liebig, 259 U.S. 209 (1922). 

47. U.S. Constitution Art. IV § 1. 
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tion itself does not mention “judgments,” but rather “public Acts, 
Records, and Judicial Proceedings.” Could that clause be read to re- 
quire the courts of State A to give effect to the statutes—or indeed 
the common law—of State B? One trouble with the suggestion was 
that if taken literally in a situation that had some connection with 
both states, the courts of A would have to give full faith and credit to 
B’s laws and the courts of B would have to give full faith and credit 
to A’s laws.*® In other words the full faith and credit clause did not 
(absent a judgment) avoid the choice of law problem.*? Even Beale, 
for all his devotion to vested rights, did not, so far as I am aware, 
ever suggest that his theory was derived from a constitutional man- 
date.5° After a brief attempt to use the full faith and credit clause to 
solve choice of law problems in the early 1930s,>! that approach, too, 
was abandoned.*” In the 1960s, the New York Court of Appeals in 
the famous Kilberg case* held that an airplane crash in Massachu- 
setts on a flight from New York gave rise to a cause of action under 
Massachusetts law but that that state’s limitation on recoverable 
damages would not be applied. When a second case arising out of 
the same accident came before the federal court in New York, an at- 
tempt was made to revive the full faith and credit clause in the 
choice of law area. The federal court sitting in New York would, of 
course, have to follow the state court’s example unless it were un- 
constitutional. It was now argued, and indeed held by a panel of the 
U.S. Court of Appeals for the Second Circuit, that the New York 
courts could not give half faith and credit to Massachusetts law: ei- 





48. This point has been made a number of times, particularly by Justice Stone. 
See Alaska Packers Association v. Industrial Accident Commission, 294 U.S. 532 at 547 
(1935); Pacific Employers Insurance Co. v. Industrial Accident Commission, 306 U.S. 
493 at 502 (1939). 

49. The Full Faith and Credit Clause remains something of a puzzle. An interest- 
ing suggestion, based on contemporary litigation and state legislation, is made by 
Professor Nadelmann. He suggests that the “Acts” referred to were “acts of insol- 
vency” having the same effect as discharges in bankruptcy, though adopted by state 
legislatures, rather than by courts, and also “acts of divorce”—i.e. in effect private 
bills evidenced by a “record,” not public legislation of general applicability. 
Nadelmann, “Full Faith and Credit to Judgments and Public Acts, a Historical-Ana- 
lytical Reappraisal,” 56 Mich. L. Rev. 33, 53-57, (1957), repr. in Nadelmann, Con/lict of 
Laws: International and Interstate, Selected Essays 169, 188-91 (1972). 

50. Home Insurance Co. v. Dick, n. 57 infra, for instance is discussed in Beale’s 
treatise only under limitations of time, and is not considered very important. 3 Beale, 
A Treatise on the Conflict of Laws 1623-24 (1935). As to Bradford Electric Light Co. v. 
Clapper, n. 51 infra, Beale wrote “It is greatly to be hoped that the decision . . . will 
not stand; so opposed is it to authority and to the well established rule of jurisdic- 
tion.” 2 id. at 1326. 

51. Bradford Electric Light Co. v. Clapper, 286 U.S. 145 (1932). 

52. Alaska Packers Association v. Industrial Accident Commission, 294 U.S. 532 
(1935); Pacific Employers Insurance Co. v. Industrial Accident Commission, 306 U.S. 
493 (1939). 

53. Kilberg v. Northeast Airlines, Inc., 9 N.Y.2d 34, 211 N.Y.S.2d 133, 172 N.E.2d 526 
(1961). 
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ther that law did not apply at all or it had to be followed ail the 
way.** On rehearing, however, Judge Kaufman was able to per- 
suade a majority of the full Court of Appeals that just when devo- 
tion to Restatement I was beginning to thaw, one should not return 
to the Ice Age of conflict of laws under the guise of constitutional 
interpretation.» The Supreme Court declined to review the case.5® 
Only the Due Process clause of the Constitution, I believe, has 
continuing vitality as a check on actions of state courts in the field of 
choice of law.5’ But the function of that clause (as I argued to the 
Supreme Court in Allstate v. Hague) is to protect citizens from arbi- 
trary governmental action, not to correct error in order to achieve 
uniformity in state court decisions. One may differ from that view. I 
believe Professor Reese, for example, would either reformulate my 
statement of the function of the Due Process clause, or maintain 
that when a court steps far enough out of the bounds of reasonable- 
ness in applying its own rather than the appropriate law, that is ar- 
bitrary action.5® In fact, in nearly all the choice of law cases that 
have come before the Supreme Court in the past half century, the 
decision has been in favor of letting the state court decide as it 
wishes.°? Further, in several of the decisions imposing restraints on 





54. Pearson v. Northeast Airlines, Inc., 307 F. 2d 131 (2d Cir. 1962) (first hearing). 

55. Pearson v. Northeast Airlines, Inc., 309 F.2d 553, 557 (rehearing en banc). 

56. Cert. den., 372 U.S. 912 (1963). 

57. Very few cases actually invalidated a state’s choice of its own law under the 
due process clause. The leading case to do so, Home Insurance Co. v. Dick, 281 U.S. 
397 (1930), involved (i) jurisdiction by a Texas court over a Mexican insurance com- 
pany through garnishment of the debt of a reinsurance company that did business in 
Texas; and (ii) a decision by the Texas court that invalidated the one-year period of 
limitation written into an insurance policy issued in Mexico by the Mexican company 
on a boat operating in Mexican waters only. The Supreme Court said that under the 
due process clause Texas “may not affect contracts which are neither made nor are to 
be performed in Texas.” 281 U.S. at 410. 

58. See Reese, “Legislative Jurisdiction,” 78 Colum. L. Rev. 1587 (1978), confirmed 
by numerous conversations with the present writer. 

59. In Alaska Packers Association v. Industrial Accident Commission, n. 51 supra, 
the Supreme Court sustained a decision of the Supreme Court of California applying 
that state’s compensation law to an accident in Alaska, on the ground that California 
had been the place of employment. In Pacific Employers Insurance Co. v. Industrial 
Accident Commission, n. 52 supra, the Supreme Court again sustained a decision of 
the Supreme Court of California applying that state’s compensation law, though the 
place of employment had been Massachusetts and the accident had occurred in Cali- 
fornia. In Watson v. Employers Liability Assurance Corp., Ltd., 384 U.S. 66 (1954), the 
lower federal courts thought they were bound by the Constitution te prevent applica- 
tion of Louisiana’s direct action statute to a products liability claim based on injury in 
that state from a product shipped from out of state, and under an out of state insur- 
ance contract precluding direct action against the insurer. The Supreme Court re- 
versed, saying that Louisiana’s legitimate interest in safeguarding the rights of 
persons injured there demonstrates that due process is not violated by application of 
Louisiana law to the case. Similarly, in Carroll v. Lanza, 349 U.S. 408 (1955), the fed- 
eral Court of Appeals thought it was bound by the Constitution to apply Missouri law 
to a claim by a Missouri employee arising out of an accident in Arkansas, because the 
employee had received his benefits under Missouri Workmen’s Compensation law, 
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the exercise of judicial jurisdiction by state courts over non-resident 
defendants, the Supreme Court has said that if only choice of law 
were involved, it would not object to application by the forum of its 
own law.®© 

While some of my colleagues, as I said at the outset, are un- 
happy with what they regard as the Supreme Court’s excessive per- 
missiveness in this area, I think the trend is correct. If the United 
States had a national court of appeals in addition to the Supreme 
Court—a suggestion made from time to time that has never quite 
caught on®!—one could foresee a large enough volume of cases, and 
possibly a willingness to advance, retreat and modify, that might aid 
in developing conflict of laws method. Given only one Supreme 
Court that sits only en banc and hears 150 cases a year out of 4000 
petitions filed, the likelihood is that a choice of law case would come 
before the Supreme Court only every five years or so. That fact, and 
the impossibility of changing a constitutionally-based decision by 
state or federal legislation, lead to the conclusion, I believe, that as- 
sertion by the Supreme Court of its authority to reverse state court 
decisions would indeed lead back to an Ice Age,®? when what is 
needed is a few tropical storms. 

I do not mean to get into a full discussion of this subject, lest we 
commence a debate among the Americans around the table instead 
of between the Americans and the Europeans. My remarks on this 





and under that law the benefits were exclusive. The Supreme Court reversed, saying 
that Arkansas, as the state of injury, had a sufficient interest under the due process 
clause to open its courts and apply its law to the case. Finally, in Clay v. Sun Insur- 
ance Office Ltd., 377 U.S. 179 (1964), the lower federal courts thought they were bound 
by the Constitution to apply Illinois law to a claim under a personal property insur- 
ance policy issued in that state to a person who later moved to Florida. The Supreme 
Court again reversed, saying that Florida, which had a longer period of limitation, had 
ample contact with the transaction to sustain application of its law under the full 
faith and credit and due process clauses. 

In one case the U.S. Supreme Court reversed on grounds of due process a state 
court decision applying its own law to a Tennessee insurance contract, Hartford Acci- 
dent & Indemnity Co. v. Delta & Pine Land Co., 292 U.S. 143 (1934). In John Hancock 
Mutual Life Insurance Co. v. Yates, 299 U.S. 178 (1936) and United Order of Commer- 
cial Travelers v. Wolfe, 331 U.S. 586 (1947), the Supreme Court reversed state court 
judgments that had applied their own law on the basis that the state courts had failed 
to give full faith and credit to the laws of the other concerned states. Both these 
cases seem to be aberrations or to have been overtaken by later events. 

The last case in the series is of course Allstate Insurance Co. v. Hague, n. 3 supra, 
in which the Supreme Court upheld the judgment of the Minnesota Supreme Court 
against a challenge under both the full faith and credit and due process clauses of the 
Constitution. 

60. See Hanson v. Denckla, 357 U.S. 238 at 253 (1958); Shaffer v. Heitner, 433 U.S. 
186 at 215-16 (1977); Kulko v. Superior Court, 436 U.S. 84 at 98 (1978); World-Wide 
Volkswagen Corp. v. Woodson, 445 U.S. 286 at 294 (1980). 
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the Supreme Court (The Freund Report) (1972). 

62. See the quotation from Judge Kaufman’s opinion in Pearson v. Northeast Air- 
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subject here are prompted only by the suggestion that the Court of 
Justice of the Community become a conflict of laws court, charged 
with interpreting the Convention on the Law Applicable to Contrac- 
tual obligations, as well as subsequent conventions on other aspects 
of conflict of laws, such as non-contractual obligations. I suppose 
the terms of reference for the Court of Justice might well be made 
much broader than those under which the U.S. Supreme Court oper- 
ates in its review of state court decisions. The Court of Justice 
could decide, for instance, what are “mandatory rules” under art. 
3(3), 5(2), and 7 of the Convention; it might give meaning, over a se- 
ries of cases, to the term “characteristic performance,” which is sup- 
posed to point the way to choice of law by the courts when the 
parties have not made their own choice clear.®* How it would han- 
dle the various clauses calling for determination of the “circum- 
stances as a whole” (art. 4(5); 6(2)(b) and 8) is not clear to me. Are 
those words for the trier of fact? For individual appellate courts? Or 
can they be endowed with the kind of analysis from Luxembourg 
that would provide real guidance to local courts? 

The Convention seems to call for just the kind of reasoning— 
and the kind of advocacy—that have become familiar in the United 
States in our conflicts revolution. In the United States the Supreme 
Court cannot do much about it because it sits only as a constitu- 
tional court in circumstances where most plausible choices fall 
within constitutionally permissible bounds, whether the law chosen 
is that of State A or of State B or some of each. In Europe, if the 
Convention so provided, the situation would be reversed, in that the 
Court would always have jurisdiction to interpret the treaty. My 
feeling is that answering questions in the middle of a proceeding, as 
under art. 177 of the Treaty of Rome, would be virtually impossible, 
because on the critical issues the Convention calls for determination 
on the basis of “the circumstances as a whole.” Review of final judg- 
ments of state courts—or conceivably response to questions put by 
the states’ highest courts, as under the Protocol to the Jurisdiction 
and Judgments Convention—might be possible, and might serve to 
correct gross examples of “hometown justice” such as have occurred 
from time to time in the United States. But if the American experi- 
ence is a guide, I would not recommend or expect a major role for 
the Court of Justice, putting “order” back into the choice of law 
process. 

I do not regard this as defeatist advice. It seems to me that 





63. Convention, Art. 4(2). The Report to the Council of Ministers by the Rap- 
porteurs, n. 30 supra, suggests that where one side is to pay money, the other to fur- 
nish goods or services, it is the latter that is responsible for the characteristic 
performance, and in general the law of his habitual residence will be regarded as dis- 
positive. EEC O.J. No. 282/20, comment 3 & Art. 4. 
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choice of law is an interesting but not an orderly field, and I like it 
that way. I am quite prepared to live without a unified system, pro- 
vided there is scope for imagination, subtlety, advocacy and persua- 
sion. If we conflicts lawyers can share those aptitudes across the 
ocean that unites us, I think we have nothing to be ashamed of. 














FRIEDRICH K. JUENGER 


American and European Conflicts Law 


For our colloquium, Professor Vitta has chosen the perfect set- 
ting: the city of Bologna, cradle of the civil law and of the conflict of 
laws. Europeans and Americans alike owe a debt to the labors of 
the glossators and commentators who in this very spot invented our 
science. Although our nation did not exist when Irnerius, Bartolus 
and all the other great doctors taught here, we too can trace our con- 
flicts law back to the simple answer Aldricus once gave to a very dif- 
ficult question.1 Let me remind you that our federal system 
strikingly resembles Upper Italy in the Middle Ages: against the 
backdrop of a supranational common law our states, like the medie- 
val Italian cities, have developed their own legislation and case law. 
Thus, American soil has provided the same fertile ground for con- 
flicts, a mixture of diversity and universality, that had once pro- 
duced the mos italicus. Moreover, there was as little in the common 
law of England as in the Justinian Code to resolve the multistate 
problems that first appeared in Italy and much later in the New 
World. Fortunately, the Americans did not have to invent conflicts 
law from scratch. Soon after the birth of our Republic a great Amer- 
ican scholar, teacher and judge synthesized the European learning 
and added his own in a treatise? that impressed even the great Savi- 
gny.* What Story planted in America’s fertile federalist soil quickly 
took root and has since yielded an indigenous crop of conflicts law 
and literature. Might it be possible to retransplant to Europe our 
mutations of European ideas? Or has our conflicts flora become too 
exotic for European cultivation? 


I 


The European panelists have given us an ambivalent answer to 
the question whether American conflicts learning can be exported to 
their shores. On the one hand, they tell us that there has been no 
“Americanization” of European conflicts law. But in the same 
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breath they give us many examples of European conflicts develop- 
ments that look distinctly American. For example, analogues to the 
Second Restatement’s* “most significant relationship” formula are 
found in the conflicts statute of Austria,5 the Swiss draft,° and in a 
European draft convention.? Also, Common Market nations have 
emulated American practice by combining what we would call full 
faith and credit with a long-arm statute to produce the Brussels 
Convention on Jurisdiction and the Enforcement of Civil and Com- 
mercial Judgments.® 

Family law, too, affords good illustrations of European conflicts 
ideas that parallel our own. A landmark opinion by the German 
Constitutional Court uses language one would expect to find in 
American cases.? Our “homing trend” has found international rec- 
ognition in two Hague Conventions,!° and Professor Siehr’s discus- 
sion indicates that the better-law idea is no stranger to European 
courts and writers.!! And, in the never-ending European discussion 
about “norms of immediate application”!? we find arguments that 
echo Currie’s thinking. 

Despite such striking parallels, the European panelists deny the 
Americanization of their conflicts law. In this, I believe, they are 
correct, because when it comes to conflicts theories, we have not 
been particularly inventive. Samuel Livermore, the first American 
to write a conflicts treatise,!* borrowed from the statutists.!* Story 
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(1982). 
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professed to follow Huber’s teachings.!5 Joseph Beale cribbed the 
vested rights theory!® from Dicey,!” who had apparently “imbibed 
[it] from Huber through Holland’s Jurisprudence.”!® Our modern 
writers as well lack originality. Ehrenzweig’s indebtedness to 
Waechter has been noted,!9 and Leflar’s discussion of result-selec- 
tivity recalls Aldricus.2° The author whose views are now most 
widely accepted by American judges and writers is the late Brainerd 
Currie. He was original only in the sense that he reinvented the 
wheel. If he had read Beale’s translation of Bartolus?! he would 
have appreciated the venerable age of the idea that choice-of-law 
problems can be resolved by the “ordinary processes of construction 
and interpretation.”22 A further glance at Beale’s translation of a 
passage by Coquille?* would have revealed that the attempt to di- 
vine the spatial reach of rules from their underlying policies is sev- 
eral centuries old. In fact, Currie sensed that his ideas were not 
novel, and he even credited a statutist with having preconceived 
them,”* but Currie’s lack of comparative and historical perspective 
made him pick the wrong one.?5 Similarly, as several European pan- 
elists have pointed out, the “most significant relationship” formula 
can be traced to Savigny,?° though we should recall that Savigny 
called his notion of the “seat” of legal relationships a merely “for- 
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mal” principle,?” by which he presumably meant that it can not re- 
solve specific cases but merely restates the problem. That author 
would hardly have condoned such phrases as “closest connection” 
in a statute or a treaty, even if he had favored codification, which he 
did not.?8 

The parallels between American and European thought, 
whether the results of creative borrowing or of independent reinven- 
tion, are not surprising. There may be such a thing as New York, 
Scottish, French or European conflicts law, but the basic ideas are 
not peculiar to any country or continent. If any territory has a valid 
claim to be the fountainhead of conflicts jurisprudence, it is the city 
of Bologna, where these ideas were first conceived. As Nadelmann 
reminds us, “everything worthy of trying has been tried before, 
under the same or other labels.”2® The reason for such universal 
unoriginality in the conflict of laws should be obvious. By now eve- 
ryone agrees that we should not simply disregard the choice-of-law 
problem, as the early glossators*® and common law judges*! did. 
Then how do we tackle it? So far only three basic methods for deal- 
ing with multistate problems have been advanced: 


(1) the attribution of a spatial reach to local rules; 
(2) the localization of legal relationships; 
(3) the search for substantive solutions. 


These methods have long coexisted. The last one is the oldest:3? 
Aldricus’ answer to the question which law should govern a dispute 
between residents of different provinces was to apply the better 
rule.3* That is clearly a substantive solution, for if it were applied 
consistently it would generate a body of rules of certified superiority 
to govern multistate transactions. Aldricus would have judges do 
what the Roman praetor peregrinus did: to develop a ius gentium 
superior to the iws civile. There are other historical precedents for 
the substantive law approach, such as the lex mercatoria, which 
served Europe as a supranational commercial law, and the practice 
of English admiralty courts, which pieced together an international 
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32. “Aldricus, however, can claim the fame to have founded the scientific doctrine 
of private international law.” Id. at 66-67. 
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maritime law from such disparate sources as the mythical law of 
Rhodes, the wsatges of Barcelona and the réles d’Oléron. 

The idea that the spatial reach of law could be determined by 
interpretation, either of each particular rule or of groups of rules, 
was implicit in the statutists’ endeavors. Of course, opinions varied 
on how to perform this remarkable feat. Thus Bartolus relied on the 
wording of the English rule of primogeniture** to divine its territo- 
rial purport, an approach that has earned him ridicule ever since. 
Guy Coquille, writing in the 16th century, looked instead to the “pre- 
sumed and apparent purpose of those who have created the statute 
or custom,”*> which comes close to Currie’s precepts. Even Savigny 
still viewed the conflicts problem as one of determining the territo- 
rial dimensions of substantive rules,°* and both the French and the 
German Civil Codes ascribed to a “unilateralist” philosophy. 

However, for well over a century unilateralism has been in de- 
cline and most European conflicts scholars follow a “multilateralist” 
approach, which is usually identified with Savigny’s teachings.*” 
But multilateralism also has American roots. Samuel Livermore, 
whom Savigny does not cite, could claim priority for viewing the 
conflict of laws as a discipline founded on a “sense of mutual util- 
ity”** of sovereign nations that form the civilized world, “one great 
society composed of so many families, between whom it is neces- 
sary to maintain peace and friendly intercourse.”*9 This was written 
21 years before Savigny’s famous statement about the “international 
legal community of nations that deal with each other.”*° Story did 
not attribute a “seat” to legal relationships, but he classified con- 
flicts preblems in the same way as Savigny, i.e., according to broad 
legal categories, each of which called for an appropriate connecting 
factor. Thus the American jurist implicitly posed the same question 
as his German successor, namely: what law governs each legal rela- 
tionship? Arguably, the European tradition is therefore an Ameri- 
can tradition, as the great Martin Wolff suggested when he called 
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Story the “secret teacher of the world.”*! 

Whoever deserves the credit for inventing multilateralism, that 
school was highly successful. Seemingly, its victory over the uni- 
lateralist statutist school was decisive and complete. Savigny’s 
teachings proved sufficiently powerful even to prevail over stat- 
utes.42 But there have always been rebels, such as Niboyet in 
France and Quadri in Italy, who questioned the communis opinio 
doctorum. And lately, as a Swiss author has observed, “the statutist 
theories are experiencing a surprising renaissance.” In fact, in Sa- 
vigny’s home country the Constitutional Court not long ago applied 
a unilateral approach to curb the excesses of exaggerated 
multilateralism.“ 


II 


The current mos Americanus favors the unilateralist method. 
Most courts purport to follow interest analysis; and interest analysts 
ponder, as the statutists did, the territorial reach of rules. Yet, at 
the same time, our courts harken back to Savigny whenever they 
cite the Second Restatement and talk about the “most significant re- 
lationship.” The results they reach, however, tend to accord with Al- 
dricus’ prescription. In other words, our judicial opinions are 
internally inconsistent, because the various approaches they use 
simply do not jibe. 

But there is method in this madness. Most cases in which 
American courts have applied the new learning were tort actions 
that presented a stereotyped pattern: the tortfeasor introduces a de- 
fense imported from another jurisdiction, usually a foreign guest 
statute or a statutory limitation on recovery. Counsel for the victim 
then presents the court with a number of reasons for not applying 
that foreign monstrosity. It is “hardly surprising that the great ma- 
jority of these decisions resulted in the application of a law that was 
favorable to the plaintiff.”*5 This, of course, was the pattern under- 
lying such landmark cases as Kilberg v. Northeast Airlines*® and 
Babcock v. Jackson.*" In Kilberg the New York Court of Appeals 
still purported to apply the lex loci delicti. However, it refused to 
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honor the Massachusetts limitation on wrongful death recovery 
whose bite it could avoid by simply invoking the old-fashioned es- 
cape device of public policy. In Babcock, however, the court scut- 
tled the rigid conflicts rule altogether and instead embraced all of 
the “modern” theories it could find to avoid applying the Ontario 
guest statute. 

Ever since Babcock, eclecticism has reigned supreme. As Leflar 
observes: 

Most of the current cases follow a pattern of multiple cita- 

tion, seldom relying solely upon any single modern choice- 

of-law theory, but combining two or more of the theories to 

produce results which, interestingly, can be sustained under 

any or nearly all of the new non-mechanical approaches to 

conflicts law. 

* * * 

[J]udicial opinions tend to speak simply of the “new” law of 

choice of law as distinguished from the “old,” and to con- 

clude that results arrived at can be supported by citation to 

the work of just about any of the conflict-of-laws writers 

who have proposed new ways to solve the old problems.*® 

This tendency to lump incompatible approaches may explain 
why foreign observers are “puzzled and amazed” by our modern 
conflicts law.*9 On the other hand, not all Europeans have been pur- 
ists. Thus, Bartolus already advocated multilateral rules of the type 
favored by Savigny.*° Conversely, Savigny recognized the existence 
of “statutes of a strictly positive, mandatory nature”®! that did not fit 
his multilateral scheme. These he considered exceptional, without 
explaining what the demarcation between rule and exception might 
be. Instead, he left the respective provinces of multilateral rules 
and unilateral approaches to such unhelpful guides as legislative in- 
tent and the nature of particular statutes.°? Thus in Savigny’s teach- 
ings as well the two managed to co-exist. If the current European 
discussion about “norms of immediate application” and other forms 
of unilateralism* is any indication, matters are no clearer now than 
they were before. 

However, neither are they as simple as learned European com- 
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mentary suggests. Most authors seem to believe that there are but 
two contending doctrines at issue, namely unilateralism and multi- 
lateralism. That is clearly false. To be sure, unlike Bartolus, schol- 
ars nowadays avoid such value judgments as characterizing laws as 
“favorable” or “burdensome.”** Instead, they view the choice-of-law 
problem as a search for spheres of “legislative jurisdiction,” rather 
than as a quest for functional solutions to multistate problems. In 
other words, the emphasis is on method, not on results; they believe 
the conflict of laws to exist in a rarefied atmosphere of “conflicts jus- 
tice,” far removed from the concerns of ordinary mortals. 


Yet, even during the heyday of legal positivism the substantive 
law approach did persist in various manifestations. One of these is 
the notion of party autonomy, i.e., the idea that the parties should 
be free to stipulate the law that governs their transaction. In several 
areas, most notably in contract choice of law, the principle that peo- 
ple rather than abstract rules should designate the applicable law 
has withstood countless academic attacks. Similarly, prorogation 
and arbitration clauses afford astute draftsmen the means necessary 
to cope with conflicting laws that threaten the stability of multistate 
transactions. Thus, by permitting the parties to designate the appli- 
cable law and the forum, courts and legislatures have substituted a 
functional solution for one geared to sovereignty and metaphysics. 

Result-orientation can also take the form of condoning forum 
shopping and of liberally recognizing foreign judgments. Thus in 
the United States expanding notions of jurisdiction have provided 
plaintiffs with easy access to a plenitude of fora. Take, for example, 
tort cases. Combined with the all-pervasive homing trend in choice 
of law, permissive jurisdictional rules enable plaintiffs to sue and to 
win in plaintiff-oriented states. In other words, this combination 
achieves the same effect as an alternative reference rule that favors 
tort victims.*> But these are, of course, not the only ways in which 
the conflict of laws can be used to implement substantive policies. 
Classical conflicts concepts as well permit judges to reach desirable 
results. It has long been recognized that public policy, renvoi, char- 
acterization and the incidental question can be manipulated to af- 
ford relief from substandard laws. 


Why then does our conflicts law seem so strange to European 
observers? Like us, they should be accustomed to judicial eclecti- 
cism and the coexistence of divergent scholarly opinions. The fol- 
lowing reasons may explain their puzzlement: First, our conflicts 
revolution happened in tort law, while in Europe the pressures for 
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change are felt primarily in the field of domestic relations. Second, 
the sheer bulk of reported American decisions, along with an un- 
precedented deluge of conflicts literature, is overwhelming. Third, 
many of our American conflicts writers choose to publish in a prolix 
and incoherent cant. Fourth, Europeans are disturbed about the 
nonchalance with which most American courts and legal writers 
seem to discard all rules to engage in free-style analysis. Finally, 
the speed of the transition from rigid conservatism to apparent an- 
archism may come as a shock to the outside observer. 


III 


It is understandable if some European scholars, bewildered by 
the seemingly chaotic American conflicts scene, adduce a number of 
assumptions in their effort to explain the mos Americanus. These 
assumptions deserve comment. 

First, one frequently encounters the supposition that the role of 
the judiciary is somehow different in the United States. Of course 
there are variations, notably in the status of judges, and these are 
bound to affect the law. However, it is easy to overrate them. As the 
European panelists concede, the view that courts are mere mouth- 
pieces of the legislature no longer prevails in Europe. Yet some 
would claim that European judges do not enjoy the same measure 
of freedom as their American brethren. In my opinion such a broad 
statement, if not erroneous, is at least misleading. 

European courts are hardly less creative than their American 
counterparts. For example, in France a revolution that cost quite a 
few judicial heads lent a certain poignancy to the question of the 
proper role of courts. And yet, all of French administrative law, 
which has become a model for the world, is judge-made.** Of 
course, the droit administratif is case law out of necessity for there 
was no statute other than that which granted the Conseil d’Ftat the 
power to adjudicate public law controversies. But even in civil mat- 
ters the Cour de Cassation has liberally made new law, the French 
Civil Code notwithstanding. Two striking examples are the judicial 
creation, contra legem, of third-party beneficiary agreements®’ and 
the de facto strict liability for accidents caused by “a thing.”°® As 
regards our discipline, the court has converted the Code’s unilateral 
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provisions®® into multilateral choice-of-law rules, developing an 
“abundant and constructive’®? case law which is the true source of 
French private international law.*! The same is largely true of West 
Germany,®? even though the German Civil Code is much younger 
and more modern than the French. 


A comparison of the handiwork of the Cour‘de Cassation and 
the Bundesgerichtshof with, for instance, the Italian statutory provi- 
sions®? suggests that the judiciary is at least as capable of making 
conflicts law as the legislature. In fact, the Italian legislative devia- 
tion from the proper law approach followed by other European 
countries is one reason why it may be necessary to correct that er- 
ror by codifying European conflicts law through a contracts 
convention.® 


These observations should suffice to cast doubt on the oft-heard 
observation that European judges cannot, or should not, assume a 
legislative role. But let me add that not all courts in the United 
States have been equally innovative and imaginative in dealing with 
conflicts issues. Even American judges tend to be conservative, and 
law is, after all, a conservative business. It takes time to accept new 
ideas and even more time to implement them. New departures are 
not simply a matter of one judge’s subjective evaluation. Even in a 
court of last resort, freedom is hardly unfettered. The innovator 
must be able to persuade a majority to sign his opinion, for without 
their consent it can never become law. Only if there is a pressing 
need to correct injustices do novel ideas stand a chance of judicial 
acceptance. 


Moreover, it is doubtful whether European or American courts 
are more to blame, if blame must lie, for overstepping the bounds of 
judicial self-restraint. Unlike in Europe, in the United States judges 
have not been as bold as to substitute their judgment for that of the 
legislature by converting unilateral statutory rules into multilateral 
ones. Also, European critics might do well to keep in mind, though 
they might think it paradoxical, that the teachings of Currie, our 
arch-revolutionary, are not premised on the freedom of judges but 
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on their subservience to the legislature.6© Thus, strange as it may 
seem to those who deny the judiciary’s creative role in shaping the 
law of multistate transactions, they share Currie’s narrow, positivis- 
tic view of the division of powers. 

A second assumption, closely related to that about judicial free- 
dom, is that about an attitudinal difference toward “legal certainty.” 
But it is of course true on either side of the Atlantic Ocean that pro- 
posals for reform, whatever their nature, inevitably run into the pat 
argument that they will produce chaos. Certainty and predictability 
do play an important role in the U.S. as well, as shown by our princi- 
ple of stare decisis. Outside the area of torts these values also in- 
fuse American conflicts law, as Professor Reese has pointed out.® 
However, justice and consistency can conflict, and it may be neces- 
sary to sacrifice one for the other. As Roscoe Pound observed, “law 
must be stable, and yet it cannot stand still.”® Is that not also true 
in Europe?® Are we not merely talking about matters of degree? 

Professor Vitta, after insisting that in Europe legal certainty is 
held in high esteem,”° assures us that European conflicts law is flex- 
ible.71 Here I spot an inconsistency. Certainty requires rigid rules, 
and flexibility is the antithesis of rigidity. Or should it be possible 
to practice promiscuous chastity? And how do things look in prac- 
tice? Having read my share of European conflicts cases, I have 
found little certainty and much that strikes me as manipulation. Of 
course, the sophistication with which judges handle the “General 
Part” of their conflicts law will vary. But some of them seem quite 
capable of adroitly wielding the scalpels of renvoi, characterization 
and the incidental question, or the meat-ax of public policy, to reach 
appropriate results in multistate cases. No doubt even European 
counsel, if they are sufficiently astute, should be able to persuade 
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their courts that the particular case does not fit the general pattern 
but calls for a tailormade lawsuit. In addition, European lawmakers 
increasingly favor open-ended formulations that call for ad hoc deci- 
sions. It is obviously a delusion to believe that the words “most 
closely connected” as used by Europeans” have any more meaning 
than our Second Restatement’s “most significant relationship.” But 
those committed to legal certainty as the ultimate value in the law 
of conflicts are prone to succumb to this delusion. For instance, the 
draftsmen of the new Common Market draft convention on contract 
choice of law, whose precepts my colleague Lowenstein calls “Del- 
phic,”’? boldly assert that their work product will increase legal cer- 
tainty and inhibit forum shopping.”* 

And what about forum shopping? This is, of course, the ulti- 
mate bugaboo those bent on legal certainty will conjure up to make 
their point. But if there is reason for concern, why is there so little 
effort to attack this practice at its roots? A number of European ju- 
risdictional rules openly invite forum shopping. Thus § 23 of the 
West German Code of Civil Procedure empowers courts to assert ju- 
risdiction over any defendant who has, say, forgotten his underwear 
in a German hotel. Art. 14 of the French Civil Code permits 
Frenchmen to sue anyone for anything in the French courts. These 
jurisdictional bases are blatantly unfair, as art. 3 of the Brussels 
Convention implicitly acknowledges by outlawing their use against 
Common Market domiciliaries. If there were any real concern about 
forum shopping, one would expect a call for national legislation to 
curtail such exorbitant jurisdictional assertions. If their total aboli- 
tion should not be feasible, judges could at least be authorized to re- 
sist the forum shopper’s imposition by exercising a discretionary 
power of dismissal. But the doctrine of forum non conviens, a stan- 
dard ingredient of American law, has made little headway in 
Europe. 

So far I have assumed that forum shopping is inevitably perni- 
cious, an assumption that pervades European conflicts literature. 
But what is worse, from the perspective of their clients, than coun- 
sel who lack the imagination to ponder the advantages of wisely se- 
lecting among available fora? As Professor Siehr suggests,’* forum 
shopping may be beneficial because it allows an escape from sub- 
standard law. Clearly, there may be good reasons for offering plain- 
tiffs a choice of fora. You may recall the action brought by Dutch 
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farmers against French mining interests that polluted the Rhine 
river and damaged seedbeds in Holland. The Court of Justice of the 
European Communities wrote an opinion that, in effect, condoned 
forum shopping when it stressed the desirability of keeping alterna- 
tive fora open to tort victims.” A similar endorsement of plaintiff's 
choice inheres in the European Judgment Convention’s provisions 
on support claimants,’* consumers”? and policyholders.®® 

Thus, even in Europe, forum shopping is not universally con- 
demned. Let me add, however, that in practice choice-of-law consid- 
erations play but a minor role in counsel’s selection of a forum. 
Attorneys usually serve their own convenience by litigating in their 
home territory. Some counsel, and their more sophisticated clients, 
may ponder the strategical advantages of different legal systems. 
But their choice of forum is generally influenced by such procedural 
considerations as cost, the quality of the trial bench and bar, the 
availability of evidence and of discovery devices, as well as the gen- 
eral legal climate of the particular country.®! Thus, preoccupation 
with the prevention of forum shopping as the single most important 
aim of conflicts law appears excessive. 


IV 


Let me now turn to two real differences between American and 
European law that may, to some extent, help explain the mos 


Americanus. 

Most conflicts problems that arise in American practice are in- 
terstate rather than international. Unlike European countries our 
states share a common language and legal heritage, and they are 
part of a federal system. In Europe, however, nationalism has de- 
stroyed the foundations of a Continental European legal culture that 
were laid here in upper Italy, and the Latin language has, of course, 
lost its supremacy long ago. 

Thus, it is true that we have a supranational law and language, 
and you do not. Nevertheless, one may question whether the real 
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differences between the private law systems of Europe are as great 
as many believe they are. After clearing away the conceptual under- 
brush, one is apt to find remarkably similar rules in the various Eu- 
ropean laws. Of course, there are splits of opinion, but that is 
equally true within the United States. In fact, as a noted com- 
paratist has observed, “comparative studies concerning a controver- 
sial point, on which there is a division of authority, often show that 
there are both civil law and common law jurisdictions in each 
camp.”®2 Still, arguably at least, the basic unity and cohesion of 
American law allows a greater tolerance toward divergences in con- 
flict rules and toward the homing trend. 

There is yet another fundamental difference. Most European 
countries, following the example of the French Code Civil and Man- 
cini’s teachings, have strayed from Savigny’s precepts to embrace 
the nationality principle.®? Clearly, citizenship is a legitimate con- 
necting factor, as the Second Restatement recognizes,®* though 
Beale said that it is “entirely unnecessary, in an American book 
upon the Conflict of Laws, to consider nationality at all.”®> After all, 
the United states has long used this nexus for so onerous a purpose 
as taxation. 

However, to rely on citizenship rather than on domicile poses 
several problems. The nationality principle obviously does not work 
well if applied to Americans, Australians, or even Scotsmen. More- 
over, it creates difficulties for stateless persons and those with more 
than one nationality. It also invites discrimination, in particular as 
applied to domestic relations cases that involve citizens of different 
countries. Finally, the nationality principle may not fit the needs of 
mobile societies. Nowadays, millions of aliens from every part of 
the globe live and work in Europe. Whatever one might say about 
attempts by emigration countries to retain some hold over their citi- 
zens abroad,®* nations that attract large numbers of immigrants 
clearly court trouble if they disregard the very real nexus that group 
of their population has with their new homeland.®’ Stubborn insis- 
tence on nationality as the only legal tie that matters is bound to 
swamp their courts with foreign-law issues. Since it is more diffi- 
cult, more expensive and more time-consuming to apply foreign law 
than local rules, immigrants are bound to receive a lesser, costlier 
and slower type of justice.®* 
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West Germany affords a good example to illustrate the defects 
of the nationality principle. In that country, it is largely the socially 
and economically disadvantaged Gastarbeiter who have to bear its 
brunt. Matters are particularly bad, because the Federal Republic’s 
highest court espouses the noble idea that foreign law must be as- 
certained ex officio, an idea which, in practice, founders on the sim- 
ple fact that few judges are comparatists. Accordingly, they farm 
out cases involving foreign law issues to learned institutes where 
experts do what the judges should be doing. Thus the parties not 
only have to bear the added cost and delay such a procedure entails, 
but they are deprived of the elementary benefit of having their cases 
decided by a court of law. 

It is hardly accidental that, as Professor Siehr has shown us,®? 
the nationality principle is receding in the Federal Republic, a coun- 
try with more than four million aliens. Indeed, that principle was 
responsible for the German Constitutional Court’s intervention in 
the field of conflicts.°° To conform West German conflicts law to the 
tenets of the Federal Republic’s Basic Law, no less than five legisla- 
tive proposals have since been elaborated.9! These proposals range 
from the simple substitution of the domiciliary for the nationality 
principle? to fairly complex alternative reference rules.%* Thus in 
West Germany, a conflicts revolution of sorts is brewing, although 
there the revolutionaries stalk the legislative chambers rather than 
the courtrooms. As this example shows, something akin to our tur- 
moil is bound to happen whenever old principles clash with new 
realities. 


Vv 


Thus there are good reasons for questioning whether American 
and European conflicts law and reality are as far apart as is often 
assumed. It seems to me that the principal differences lie in the 
realm of doctrine. But there, surprisingly, we have become quite 
European. As Professor Siehr notes, theory has become an Ameri- 
can prerogative, which may be more bane than boon. Much of the 
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writing in our law reviews is quite abstruse, and the many mysta- 
gogic theories there expounded appeal more to the True Believer® 
than the lawyer. Nowadays it is American scholars who attempt to 
deduce the resolution of multistate controversies from the “nature 
of the thing.” When it comes to conflicts law, it may therefore no 
longer be true to say, as Professor Lowenfeld does, that “American 
lawyers do not think like European lawyers.” 


The effects of overdosing on dogma are illustrated by the aston- 
ishing naiveté with which conflicts authors write, ad nauseam, about 
such vanishing issues as guest statutes, while neglecting important 
conflicts problems posed by no-fault plans and corporate transac- 
tions.°? We tend to disregard Leon Green’s admonition that 


[djoctrine for doctrine’s sake may become an obsession 

with lawyers as it does with preachers and politicians. It 

feeds on itself; hardens into cliches and blocks the arteries 

of thought. 
Even our Supreme Court has become sufficiently befuddled by con- 
flicting theories to compound the prevailing confusion in the case 
Professor Lowenfeld discusses.99 Thus, we Americans are becoming 
more dogmatic just as you Europeans are taking a more pragmatic 
stance. In Professor Lando’s words, we need more kippers and less 
caviar.1 


Still, our scholarship has at least put in issue many firmly held 


beliefs. American scholars have managed to replace one bad dogma 
with a number of approaches. Now we have to sort the wheat from 
the chaff, but that seems preferable to being stuck with plain chaff. 
If we look at the mushrooming conflicts conventions, statutes and 
court decisions in Europe, again we find that things there are not all 
that different. The factual basis for a rapprochement between 
American and European conflicts law already exists. An unprece- 
dented mobility of persons and transactions has made your Conti- 
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nent, in Professor Siehr’s words,!®! as much of a “conflicts paradise” 
as the United States. Perhaps our experience can help you save it 
from becoming a conflicts hell. 

It is true that the “conflicts revolution” has made ours an untidy 
law. However, it seems to me that in most of our cases justice was 
done.! If the end is clear but the means are not, fumbling may be 
the best policy.!°? Now we are in a position to sort out matters and 
to ask what the aims of conflicts law should be, and how they can 
best be accomplished. This will require, first and foremost, the criti- 
cal sifting of legislative, judicial and scholarly materials, from here 
and from abroad. If we undertake this task critically and open- 
mindedly we may find that behind the fog of words, concepts and 
doctrines there are but a few fundamental ideas whose value has al- 
ready been tested in the laboratory of legal practice. 

Both you and we could benefit from looking at each others’ ex- 
periences, and once we look at what is essential rather than acciden- 
tal, we should find much common ground. We Americans could 
profit from your conceptual prowess, your ability to turn thoughts 
into statutes, your penchant for elegant simplicity. We, in turn, can 
offer an emporium of hard-won empirical lessons. You Europeans 
call law a science. Let us then proceed in the spirit of scientific in- 
quiry rather than to keep reciting the mantras learned from wise old 
masters. 
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WILLIS L.M. REESE 


American Choice of Law 


It is a human tendency to over-simplify. We are frequently 
tempted to subsume under some simple phrase or catchword mat- 
ters that in reality are complex and diverse. So it is with American 
choice of law. Frequently it is said that this law is extremely flex- 
ible and fluid, that it disregards almost entirely the values of pre- 
dictability of decision and uniformity of result and that what results, 
in effect, is a system of ad hoc decision. Conclusions of this tenor 
can be based on the opinions of some American courts and on the 
writings of some American authors. Also, it is hardly surprising, in 
view of what Americans themselves have said, that this rather sim- 
plistic view of American choice of law is the one that is generally 
held in Europe. The attempt will be made in this paper to demon- 
strate that this view presents a distorted picture of the situation that 
actually exists. 

The great majority of the recent choice-of-law cases in the 
United States have involved suits brought to recover for personal in- 
juries. This is an area where there is little predictability of result 
even in local law. In part this 1s because tort cases in the United 
States are frequently decided by juries. In part this is also because 
the legal principles involved are vague and imprecise. So, for exam- 
ple, the propriety of an actor’s conduct is frequently measured 
against that of the mythical reasonable man! and there is no liability 
for consequences that are caused by a negligent act but are not 
“proximate” in nature.? In addition, the field of personal injuries is 
one where persons rarely look before they leap and where they 
rarely contemplate the consequences of their conduct before engag- 
ing in it. Predictability of result and uniformity of decision are not, 
therefore, values of particular significance in this area of the law. It 
is a field where accordingly there is less than the usual need for pre- 
cision in the applicable rules of choice of law. 

Imprecision is not, however, a characteristic of all rules of 
choice of law in the area of personal injuries. It is clear, for exam- 
ple, that the conduct of the driver of an automobile will be judged in 
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the light of the requirements of the state where the conduct takes 
place.? So, the applicable rules of the road, namely, speed limits and 
the like, are those of the state where the automobile happens to be 
at the crucial time. Speaking more generally, it can be said that, ex- 
cept perhaps in extraordinary circumstances, the law of the place of 
conduct and injury will be applied to determine the tortious quality 
of that conduct.* This is as it should be for at least two reasons. It 
would be unfair to hold a person liable for the consequences of an 
act that complies in all respects with the requirements of the state 
of conduct and injury. Contrariwise, the interests of the state where 
a person acts require that liability should be imposed for conduct 
that does not meet its standards even though it would meet the re- 
quirements of some other state with a close relationship to the par- 
ties as, for example, the state of common domicile or of common 
nationality. 

To date, most of the American choice-of-law decisions in the 
area of personal injuries have dealt with more peripheral issues. 
They have been concerned, for example, with the availability of cer- 
tain defenses, such as the applicability of a guest-passenger statute® 
or of one limiting the permissible amount of recovery,® with the 
question whether a given interest of the plaintiff is entitled to legal 
protection, as, for example, whether a wife is entitled to recover for 
the loss of her husband’s consortium,’ and with the question 
whether negligence on the part of the plaintiff should bar his recov- 
ery completely or result only in its diminution.’ None of these deci- 
sions involved situations where there was any substantial likelihood 
that the defendant had acted in reliance upon the applicability of a 
particular rule of law. Also, many of the defenses raised, such as 
guest-passenger statutes and limitations upon the amount of recov- 
ery, could be said to be out of tune with the times, as evidenced by 
the fact that there was a widespread movement throughout the 
country to repeal the statutes that provided for them.’ Under the 
circumstances, it is hardly surprising that the great majority of 
these decisions resulted in the application of a law that was 
favorable to the plaintiff. Indeed, the decision to favor the plaintiff 
by avoiding the application of an out-of-date law was undoubtedly 
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one of the reasons why the courts were willing to espouse a flexible 
approach to choice of law. It permitted them to reach the result 
they desired without having to state frankly that avoidance of a par- 
ticular law was their primary motivation. 

Recently however, there has been some movement toward the 
establishment of more precise rules of choice of law. So, in the 
guest-passenger area, the New York Court of Appeals has attempted 
“the formulation of a few rules of general applicability, promising a 
fair level of predictability.”!° These are: 


1. When the guest-passenger and the host-driver are 
domiciled in the same state, and the car is there registered, 
the law of that state should control and determine the stan- 
dard of care which the host owes to his guest. 
2. When the driver’s conduct occurred in the state of 
his domicile and that state does not cast him in liability for 
that conduct, he should not be held liable by reason of the 
fact that liability would be imposed upon him under the tort 
law of the state of the victim’s domicile. Conversely, when 
the guest was injured in the state of his own domicile and 
its law permits recovery, the driver who has come into that 
state should not—in the absence of special circumstances— 
be permitted to interpose the law of his state as a defense. 
3. In other situations, when the passenger and the 
driver are domiciled in different states, the rule is necessar- 
ily less categorical. Normally, the applicable rule of deci- 
sion will be that of the state where the accident occurred 
but not if it can be shown that displacing that normally ap- 
plicable rule will advance the relevant substantive law pur- 
poses without impairing the smooth working of the multi- 
state system or producing great uncertainty for litigants. 
(Cf. Restatement, 2d, Conflict of Laws, P.O.D., pt. II, §§ 146, 
159 [later adopted and promulgated May 23, 1969].) 
To date, these rules have not been widely adopted by the courts of 
other states.!! They are, nevertheless, believed to be of considerable 
significance. First of all, they reveal an unwillingness, which is be- 
coming increasingly widespread throughout the country, to adhere 
to the former rule which provided for the decision of all issues in 
tort by the law of the place of injury.!* This rule is too all-encom- 
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passing in scope, and experience has shown that it does not lead to 
good results when applied to issues of the sort described above, par- 
ticularly in situations where the place of injury can be said to be for- 
tuitous and to bear little relation to the parties. On the other hand, 
the formulation by the New York Court of Appeals of choice-of-law 
rules of a narrower scope represents judicial dissatisfaction with a 
system of ad hoc decision and a recognition of the importance of 
predictability and uniformity of result. It may be that the Court of 
Appeals has taken the initial step in what may develop into a na- 
tionwide movement to develop new rules of choice-of-law in the area 
of tort. 

Contracts is an area where there is a real need for predictability 
of result in choice of law. In contrast to the situation that usually 
obtains in torts, parties enter into contracts with forethought and 
give advance consideration to what their rights and obligations will 
be. Such predictability of result is usually attainable in American 
choice of law. This can be done by the insertion into the contract of 
a choice-of-law provision. Such provisions will usually be respected 
in the United States.!° This will always be the case with respect to 
issues that fall within the contractual capacity of the parties as, for 
example, questions relating to conditions precedent and subse- 
quent, to excuses for non-performance and to sufficiency of perform- 
ance. Usually, it seems safe to say, a choice-of-law provision will be 
given effect in the case even of issues that do not lie within the con- 
tractual capacity of the parties. Here, of course, there are limita- 
tions and the nature of these limitations cannot be stated, it is 
believed, with precision in any known body of law. In Europe and in 
the United Kingdom it is frequently said that the parties cannot by 
means of a choice-of-law provision escape a “mandatory” or “imper- 
ative” law of an interested state.14 The tests for determining 
whether a particular law fits into one of these categories are, how- 
ever, rather vague in their nature. Similar limitations upon the 
power of the parties to choose the law governing their contract are 
to be found in the United States. So it is said in § 187 of the Restate- 
ment of Conflict of Laws Second that effect will be denied a choice- 
of-law clause when “application of the law of the chosen state would 
be contrary to a fundamental policy of a state which has a materi- 
ally greater interest than the chosen state in the determination of 
the particular issue and which. . . would be the state of the applica- 
ble law in the absence of an effective choice of law by the parties.” 
The Restatement Second tells us that “an important consideration” 
in determining whether a substantial policy is involved is the extent 
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to which the significant contacts are grouped in the state of the 
otherwise applicable law. The more contacts there are in this state, 
the more wiil the forum be inclined to find that a given rule of that 
state embodies a fundamental policy. Contrariwise, the more the 
contacts are grouped in the state of the chosen law, the more funda- 
mental must be the policy of the state of the otherwise applicable 
law to justify denying effect to the choice-of-law provision. Another 
important consideration is, of course, the nature of the policy in- 
volved. It is more likely to be considered fundamental if it has a 
protective purpose, such as to protect a person against the oppres- 
sive use of superior bargaining power, or is intended to discourage 
certain activity, such as in the United States conduct that violates 
the anti-trust laws. 


Predictability of result is clearly more difficult to achieve in situ- 
ations where the contract does not contain a choice-of-law provision. 
Here the Restatement Second resorts to a grouping of contacts ap- 
proach in § 188 and then in later sections seeks to provide greater 
certainty and precision by singling out certain contracts where, on 
the basis of the decided cases, it seems possible to say that a certain 
contact will usually be in the state of the governing law. So it is said 
that a contract for the sale of an interest in land will usually be gov- 
erned by the law of the situs,!® that the law of the place of delivery 
will usually be applied to govern a contract for the sale of an inter- 
est in a movable!’ and that the law of the insured’s domicile will 
usually govern a life insurance contract.1® Admittedly, these are not 
hard-and-fast rules and they are subject to exceptions. But surely 
they provide as much predictability of result as does the rule in the 
United Kingdom that a contract is governed by its own “proper 
law.”!9 Also, it is doubted whether substantially greater precision 
and predictability of result are obtained by the choice-of-law rules 
currently in force in the countries of Western Europe. 


It is perhaps worth noting that torts has been by far the most 
fertile field in the United States for choice-of-law decisions. By way 
of comparison, comparatively few cases have been decided in the 
area of contract. One reason for this disparity is undoubtedly the 
fact that many contract cases are submitted to arbitration. Another 
reason is presumably the growing practice to insert choice-of-law 
provisions into contracts. Still a further reason may be that contract 
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cases lend themselves more readily to out-of-court settlement than 
do cases in tort. 

It is today uncertain whether the new approaches in American 
choice of law will be extended to still other fields. A handful of 
cases espousing modern theories has been handed down in the area 
of workers’ compensation,”° and what might be described as a drib- 
let of cases has involved still other areas.?!}_ By and large, however, 
choice-of-law rules in areas other than torts and contracts remain 
unchanged and the question is whether this situation will continue 
in the future. 

Workers’ compensation provides for strict liability. The em- 
ployer, and sometimes other parties as well, are strictly liable to the 
employee for injuries the latter suffers in the course of his employ- 
ment. These laws, however, require the employee to give a quid pro 
quo. The amount of his recovery in workers’ compensation is 
strictly limited and, in addition, he is deprived of any remedy in tort 
against certain persons. Immunity from liability in tort is almost in- 
variably granted the immediate employer and, under the law of 
some states, similar protection is extended to other persons as, for 
example, a principal contractor in a case where the immediate em- 
ployer of the employee is a subcontractor. It is here that the laws of 
the several states are likely to differ. As has been stated, the imme- 
diate employer will almost invariably be made immune from tort lia- 
bility, but there are differences among the states as to whether 
similar immunity is enjoyed by a principal contractor. The majority 
of courts in the United States have looked to what they conceive to 
be the policy underlying workers’ compensation in fashioning their 
choice-of-law decisions. This policy is said to be that one who is re- 
quired to provide workers’ compensation protection under the law 
of a given state should be entitled to the immunity from tort liability 
that is given him by that law. Wilson v. Faull?2 is a case in point. In 
that case, the employee, his immediate employer, the subcontractor, 
and the principal contractor were all residents of New Jersey, and 
the contract of employment was made in that state. The employee, 
however, was injured while at work in Pennsylvania. He brought 
suit in tort against the principal contractor in New Jersey, as he 
would have been permitted to do by New Jersey law. Relief was de- 
nied, however, on the ground that under the law of Pennsylvania the 
principal contractor owed the employee an obligation in workers’ 
compensation and was given immunity from liability in tort. The 
court found support for its holding in “the basic policy underlying 
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the adoption of Workmen’s Compensation acts by the several states 
as the exclusive remedy for industrial accidents.” It will be noted 
that this case was decided by a New Jersey court and that New 
Jersey clearly had a greater interest in the case and the parties than 
did Pennsylvania. Nevertheless, the court disregarded the interests 
of its own state in recognition of what it deemed to be the basic phi- 
losophy underlying workers’ compensation laws. 

Some courts, on the other hand, have not followed Wilson v. 
Faull, and have permitted recovery in tort when such recovery 
would be allowed by the law of what was thought to be the state 
with the greatest interest in the matter.23 These cases, however, are 
believed to be in the minority. 

What is believed to be the majority view on this aspect of work- 
ers’ compensation in the United States is stated as follows in § 184 
of the Second Restatement: 

§184. Abolition of Right of Action for Tort or 
Wrongful Death 

Recovery for tort or wrongful death will not be permitted in 

any state if the defendant is declared immune from such lia- 

bility by the workmen’s compensation statute of a state 
under which the defendant is required to provide insurance 
against the particular risk and under which 

(a) the plaintiff has obtained an award for the injury, or 

(b) the plaintiff could obtain an award for the injury, if 

this is the state (1) where the injury occurred, or (2) where 

employment is principally located, or (3) where the em- 
ployer supervised the employee’s activities from a place of 
business in the state, or (4) whose local law governs the 

contract of employment under the rules of §§187-188 and 196. 

To date, the cases appear to be unanimous in holding that the 
validity and effect of transfers of interest in land are governed by 
the law of the state where the land is situated.2* There have, how- 
ever, been some rumblings of academic dissent,2> and the question 
is whether the simple rule that now exists will eventually be aban- 
doned. Clearly it should not be, and presumably will not be, in the 
case of issues in the decision of which the state of the situs has the 
greatest interest. Examples of such issues are who may own the 
land, the uses to which land may be put, and the conditions under 
which land may be held. So, the law of the situs will be applied to 
determine whether the land can be used for residential purposes 
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only or whether it can also be put to commercial use. This law will 
also be applied to determine what restrictions, if any, are imposed 
upon the ownership of land by a corporation or by an alien as well 
as the period during which the power to alienate interest in land 
may be suspended. 

There are some issues, on the other hand, with respect to which 
the state of the situs may not be the state of the greatest interest. 
So, for example, some state other than that of the situs may have 
the greatest interest in the issue whether the particular transferor 
has the capacity to transfer the interest in the land and whether the 
particular transferee has capacity to take and hold this interest. 
Likewise, by way of further example, there will be occasions where 
some state other than that of the situs may have the greatest inter- 
est in the question of a will’s validity or whether the will had been 
revoked. To date, however, it has been uniformly assumed that all 
issues relating to the transfer of interest in land should be decided 
in the same way as would the courts of the state of the situs. So, if 
the courts of that state would apply their own law to the decision of 
the case, the courts of others states will do likewise, and this will be 
so even in those circumstances where some other state might be 
thought to be the state of greatest interest. There are substantial 
reasons that support this rule that calls for application of the law of 
the situs. Transactions involving land will not be entered into until 
considerable thought has been given by the parties and their law- 
yers to the possible consequences. This is an area where it is of the 
utmost importance that there be certainty, predictability and uni- 
formity of result, and it seems clear that these values can most read- 
ily be obtained by application of a simple rule that the law of the 
situs governs. Application of this rule is also supported by the 
needs of title search, which will obviously be facilitated if draftsmen 
and title searchers need consult only a single law and that the one 
with which they are most familiar. Substantial arguments can, 
therefore, be advanced for maintenance of the rule that the law of 
the situs should be applied to determine all issues relating to the 
transfer of interests in land. To date the courts have evinced no ten- 
dency to abandon this rule, and it is thought that there should be no 
such abandonment unless good cause is shown for such action. 

Inter vivos conveyances of interests in movables present greater 
complexities. A basic distinction must here be drawn between two 
situations. The first is where the issue arises between the parties to 
a single conveyance and the second is where the issue relates to the 
effect of a conveyance upon the pre-existing interests of one who is 
not a party to the conveyance. Examples of issues involving the first 
situation are the validity of the conveyance and the nature of the in- 
terests in the movable that were conveyed as, for example, whether 
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the transferee received full title to the movable or only a security in- 
terest. Falling within the scope of the second situation are contro- 
versies between persons who claim interests in the chattel by 
reason of different transactions. A typical problem is whether a 
transferee who has paid value for a chattel and has taken the same 
in good faith will take precedence over a previously created security 
interest, such as a chattel mortgage or a conditional sale. 


Issues arising between the parties to a conveyance are likely to 
have both property and contractual aspects. Hence, it is not surpris- 
ing that the courts have adopted what is essentially a contract ap- 
proach in determining what law governs such issues.”® If the parties 
have designated the law which they wish to have govern the convey- 
ance, that law will be applied under the same circumstances as 
would a law chosen to govern the validity and effect of a contract.?’ 
When no law has been chosen, the courts adopt essentially the same 
grouping of contacts approach that they do in contracts except that 
in the case of conveyances there is an additional contact to be con- 
sidered, namely, the place where the movable (or group of mov- 
ables) was located at the time of the conveyance and the place, if 
such a one there be, to which it was understood that the movable 
would be moved after the conveyance.”® All in all, choice of the law 
governing conveyances of interests in movables in this first situation 
presents essentially the same problems, and certainly involves no 
greater uncertainties, than does the choice of the law governing con- 
tracts in general. 


By way of contrast, a hard-and-fast choice-of-law rule applies in 
the second situation that involves the conveyance of interests in 
movables. This is that the effect of a conveyance upon pre-existing 
interests in a movable is determined by the law of the state where 
the movable was located at the time of the conveyance.”® This rule 
stems inexorably from the fact that it is essential that a person 
should be able to know before he deals with a movable what law will 
govern the effect this dealing upon existing interests in the movable. 
Frequently, a person will have no way of knowing what other per- 
sons, if any, have previously dealt with the movable and in what 
states the movable has previously been located. Hence, the only law 
that could feasibly be selected is that of the state where the mova- 
ble was located at the time of the conveyance to the person in 
question. 
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Cammell v. Sewell ,>° an English case, provides a good example 
of the rule in action. The case involved a cargo of lumber that had 
been shipped on board a Prussian vessel from a Russian port and 
that was scheduled for delivery in England. The ship foundered on 
the rocks off the Norwegian coast. In accordance with Norwegian 
law, the lumber was there sold at auction to a person who thereafter 
sent the same to the defendants in London. The plaintiff insurers, 
who had paid the full value of the lumber to the original purchaser, 
demanded delivery of the same from the defendants and, upon their 
refusal to comply, brought suit for conversion. The court rendered 
judgment for the defendants on the ground that, under the law of 
Norway, title to the lumber had passed to the purchaser at the auc- 
tion sale. So far as is known, the rule of Cammell v. Sewell has been 
applied without a dissenting voice in the United States.*! 

Hard-and-fast rules of choice of law are also to be found in the 
case of succession. In the case of succession to interests in land, 
whether by will or intestacy, the law of the state where the land is 
situated controls.32 On the other hand, the law governing succession 
to interests in movables is the law of the state where the decedent 
was domiciled at the time of his death.** It is desirable that, insofar 
as possible, an estate should be treated as a unit and, to this end, 
that all questions of succession to interests in movables should be 
governed by a single law. The law of the state of the decedent’s 
domicile at the time of his death is the law selected, presumably at 
least in part for the reason that this is the state which would usually 
have the dominant interest in him. 

Trusts are a peculiar Anglo-American institution. Suffice it to 
say that here too American choice-of-law rules afford a fair measure 
of predictability. Trusts of interests in land, whether testamentary 
or inter vivos, are governed by the law of the state where the land is 
situated.** In the case of trusts of interests in movables, the law 
chosen by the settlor will be applied, whether the trust is testamen- 
tary or inter vivos, except in the rare situation where application of 
the law would violate a fundamental policy of the state which has 
the dominant interest in the decision of the particular issue.* 
Where the settlor has not chosen the governing law, the validity of 
the trust will almost invariably be upheld if it complies with the re- 
quirements either of the state of the settlor’s domicile or of the state 
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where the trust is to be administered.** Protection of the expecta- 
tions of the settlor by upholding the validity of the trust is the value 
to which the courts have attached most importance in fashioning 
rules of choice of law in this area. 

The law governing marriage is an intrinsically complicated sub- 
ject in all systems of law. This is because the question of a mar- 
riage’s validity is normally raised in conjunction with another 
question as, for example, whether one person will succeed from an- 
other, whether a child is legitimate and the like. The inevitable 
question is whether the law governing the validity of the marriage 
should be dependent upon the law governing the question to which 
the validity of the marriage is incidental. To date, questions of this 
sort have rarely been raised by American courts. Marriages that 
met the requirements of the state where the marriage was con- 
tracted have usually been recognized as valid.*” There are only a 
surprisingly few cases where a marriage good under the law of the 
state where it was contracted has been invalidated in deference to 
what was deemed to be the strong policy of the state of dominant 
interest, which was normally the state where both spouses were 
domiciled at the time that the marriage took place.** 

Corporations is the last area that will be mentioned. Two types 
of corporate activities must here be distinguished. The first type 
comprises acts of a sort that can likewise be done by an individual 
as, for example, the commission of a tort, the making of a contract, 
and the ownership of property. Such acts are determined by the 
same choice-of-law principles as are applicable to individuals.*® Be- 
longing to the second type are activities that cannot in the nature of 
things be engaged in by individuals and that are peculiar to corpora- 
tions and other associations. Activities of this sort involve primarily 
a corporation’s relationship to its shareholders, and include, by way 
of example, the election or appointment of directors and officers, the 
adoption of by-laws, the issuance of corporate shares, the holding of 
directors’ and shareholders’ meetings and methods of voting includ- 
ing any requirement for cumulative voting. To date, in the absence 
of statute, the law of the state of incorporation has been applied al- 
most invariably to govern corporate activities of the second type.* 
It is important that activities of this sort should be regulated by a 
single law. The law of the state of incorporation is the one selected 
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because this state will usually have the greatest interest in the issue 
to be decided and the parties, to the extent that they thought about 
the matter, would usually expect that this law would be applied. 
There have been a very few cases where, in the absence of statute, 
the law of some state other than that of incorporation has been ap- 
plied.4! These have all involved situations where the corporation 
did little or no business in the state of incorporation and conducted 
most of its affairs in the state whose law was applied. But to reiter- 
ate, cases of this latter sort are few in the extreme. 

Closely allied to corporate activities of the second type are 
questions involving (a) the rights of shareholders to participate in 
the administration of the affairs of the corporation, in the division of 
profits and in the distribution of assets on dissolution, (b) the obli- 
gations owed by a majority shareholder to the corporation and mi- 
nority shareholders, and (c) the liability of directors and officers to 
the corporation, its shareholders and its creditors. For the reasons 
stated above, these questions have also been decided, in the ab- 
sence of statute, by the law of the state of incorporation” except in 
a very few instances where the corporation conducted most of its 
business in the state whose law was applied and maintained little, if 
any, contact with the state of its incorporation.* In short, corpora- 
tions is another area where American rules of choice of law provide 
good predictability and uniformity of result. 


CONCLUSION 


American choice of law is not as unruly and chaotic as is gener- 
ally supposed. On the basis of the actual court decisions, it appears 
that there is a fair measure of predictability and uniformity of result 
in all areas, except torts, contracts in situations where the contract 
does not contain a choice-of-law clause, and conveyances of inter- 
ests in movables as between the parties to the conveyance. Conclu- 
sions that American choice of law provides for a system of ad hoc 
justice are based primarily upon the writings of certain authors and 
upon what some courts have said, primarily in the area of torts. 
There is, of course, the possibility that at some future time the new 
theories will engulf the entire field of choice of law. But up to the 
present time at least, these theories have been confined to restricted 
areas. 





41. See e.g. State of Iowa ex rel Weede v. Bechtel, 239 Iowa 1298, 31 N.W.2d 853 
(1948). 

42. Restatement, Conflict of Laws Second §§ 306, 309 (1971). 

43. See e.g. Mansfield Hardwood Lumber Co. v. Johnson, 268 F.2d 317 (5th Cir. 
1959). 
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CIVIL LAW 


THE MEXICAN CrviL Copg. Translated by Michael Gordon. (An Up- 
dated and Revised Version of the 1950 Translation by Otto 
Schoenrich). Dobbs Ferry, N.Y.: Oceana, 1980. Pp. 595. 


Reviewed by Dale B. Furnish* 


Translation is an arduous task in the best of circumstances. The 
translator is not his own master revealing his own truth. If he is a 
good translator—and both Professor Gordon and Judge Schoenrich 
are—he must reveal another’s truth through a new prism: a differ- 
ent language. When the translator turns his prism to the light of a 
Civil Code, several circumstances complicate the already arduous 
task. 

The Civil Code of Mexico! stands as the center piece of the 
country’s legal system. It is the touchstone for all other specialized 
codes and laws. It echoes through every aspect of Mexican law. It is 
the primary source for the “general legal principles” which control 
the rare civil controversy not contemplated specifically by a written 
norm. It is first among all sources of legal catechism in Mexico, as is 
the civil code in any civilian jurisdiction. It is probably the first code 
to which law students who will work all their professional lives in a 
codified system of law are exposed. Law students (and the entire 
profession into which they enter) come to it as the holy book of the 
law of Mexico, venerated in the same degree as is the Constitution 
in the U.S., perhaps more. Our Constitution is the essence of gener- 
ality, a brief collection of aphorisms. The Mexican Civil Code con- 
tains general principles of transcendant importance, but does not 
neglect the mundane particulars of where and how one files a birth 
certificate, to cite one of a myriad of specifics from its 3074 articles. 

Thus, while the Civil Code should be the first code translated, it 
is apt to try a translator’s mettle more than any other. Terms which 
carry a concept back to Justinian for the initiated Mexican profes- 





* Member, Board of Editors. 

1. The translation is of the Civil Code of the Federal District. Each state in Mex- 
ico has its own civil code, often with major differences from that of the Federal Dis- 
trict. Beyond doubt, however, all state codes are based on that of the Federal 
District. 
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sional may have no satisfactory expression in the language of the 
Common Law, which has no civil code.2, Any English term which 
might create the same warm sense of comfortable recognition and 
security a Mexican lawyer feels upon encountering wsufructuario or 
concurrencia would inaccurately translate the Mexican terms. 
Therefore Gordon-Schoenrich correctly make the reader of English, 
steeped in the Common Law, confront uncomfortable translations 
like “usufructuary”? and “concurrence.” 

I like this approach. It is better than making a free-flowing 
translation which would not discomfit a reader in English, but would 
mislead him as to the alien nature of Mexican law. The common 
lawyer will chafe as he reads this translation, but the chafing will be 
against the concepts and patterns of thought and approach native to 
the system being translated. The common lawyer will come up 
short against unfamiliar words in an apparently familiar context and 
ask, “Why didn’t they just say ‘holder of a beneficial interest’ and 
‘bankruptcy’?” The response should be that to have done so would 
be to lull the common lawyer into a false sense of recognition and 
comprehension. 

The translation does contain indefensible awkwardness at some 
points. For example, fallecimiento is translated “decease”> when it 
ought to be simply “death.” This mistake began with the 1950 ver- 
sion and was not corrected in 1980. Some whole articles suffer from 
tortured prose to no purpose. To take a short example, art. 36 is 
translated to read: 

The officials of the civil registry shall maintain in the special 

forms stipulated stipulated [sic] in “Books of the Civil Reg- 

istry,” the records referred to in the previous article. 
The inscription shall be in typewriting and in triplicate. 
It should say: 
The officials of the Civil Registry shall maintain the records 
referred to in the previous article, utilizing the special forms 
stipulated in “Books of the Civil Registry.” 
All inscriptions shall be typewritten and in triplicate. 
These are isolated complaints against what is overall a sound and 
reliable translation, but they do show the problem of getting a fully 
satisfactory translation of such an extensive work. 

While I endorse the translation style instigated by Schoenrich 
insofar as it serves the legitimate purpose of highlighting the special 
nature of Mexican law, and Gordon faithfully continues that style, I 
caution those who have the 1950 translation and its 1958 pocket part 





2. See Cook, The American Codification Movement (1981); Englard, “Li v. Yellow 
Cab Co.—A Belated and Inglorious Centennial of the California Civil Code,” 65 Calif. 
L. Rev. 4 (1977). 

3. Arts. 989-1037 passim. 

4. Part Third, Title First. 

5. Arts. 117, 120-22. 

6. As it is in arts. 118-119. 
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not to throw that prior edition away. First, the 1950 edition contains 
an excellent short introduction by Judge Schoenrich which places 
the Mexican Civil Code in context and distinguishes it from other 
civil codes. Inexplicably, the 1980 version dropped this. In addition, 
the earlier edition had frequent references to other countries’ codes 
or prior Mexican codes where they were the source for specific arti- 
cles. Directly following the translation of the given article of the 
Mexican Code, these references serve both practitioner and acade- 
mician who want to thoroughly research a specific provision. They 
might have been expanded for the second edition; instead they were 
cut out entirely.” 

The Mexican Civil Code borrows extensively from European 
codes. However, it is also a vital expression of contemporary Mexi- 
can culture. For example, a proper wedding must include a civil 
ceremony (a separation of church and state not present in the 
United States), subject to a detailed list of formal requirements and 
documentation enforced by a judge who presides at the civil cere- 
mony, often held just before the wedding festivities and at the same 
place, the better to gather parents and witnesses. A recent addi- 
tional provision newly translated for this edition admonishes the au- 
gust agent of the state’s civil power that 

The celebration by the wedding party does not exempt the 

judge from strict compliance with the solemn requirements 

referred to in the previous articles.® 

Another new provision cautions that birth records for a child born 
out of wedlock “shall not state that the delivery was of a legitimate 
son.”® And it is a vigorous and optimistic code which makes the 
judge of the family court the arbitrator of the effect on “the morale 
of the family or its structure” of “whatever employment activity” a 
spouse may elect!® and the arbitrator of what is most “conducive to 
managing the home, to the upbringing and education of the children 
and to the administration of the property appertaining thereto.”!! 

On a more practical level, however, the most important addition 
to the 1980 edition is the translation of the extensive revision of the 
law pertaining to the Public Registry. Almost half of the more than 
200 newly-translated articles are devoted to that revision.!2 This 
alone may justify the acquisition of the volume. 





7. The most complete record of the antecedents of the Mexican Civil Code is Ba- 
tiza, Las Fuentes del Codigo Civil de 1928 (1979). 
8. Art. 103b. 
9. Art. 60. 
10. Art. 168. 
11. Art. 169. 
12. Arts. 2899-3074. 
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CONCILIATION AND ARBITRATION PROCEDURES IN LABOUR DISPUTES: A 
COMPARATIVE STuDy. Geneva: International Labour Office, 1980. 


Pp. 183. 


Reviewed by Leo Kanowitz* 


The early twentieth century French union leader, Jean Jaurés, 
regarded the strike as a necessary but barbarous mode of struggle 
against society itself. To a somewhat lesser extent, the same might 
no doubt have been said about other forms of economic weapons 
employed in labor disputes, such as the slowdown or the boycott. 
While the necessity of employer weaponry, such as the lockout or 
the permanent replacement of economic strikers, is debatable, many 
employers apparently regard the availability of such weapons to be 
useful in ordering their relations with their employees and the lat- 
ters’ bargaining representatives, as evidenced by their frequent em- 
ployment of such tactics, especially in the American industrial 
context. Be that as it may, the severity of these employer tactics 
and their subversion of the social contract are as clear as in the case 
of union weaponry, notwithstanding that the United States Supreme 
Court has legitimated, under many circumstances, resort to the 
lockout,! and the right of employers to hire permanent replacements 
for economic strikers.” 


Whether resorted to by employees, unions, or employers, these 
tactics have much potential, often realized, of causing enormous so- 
cial harm. Indeed, it is precisely because of their harm-causing po- 
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1. American Shipbuilding Co. v. NLRB, 38 U.S. 300 (1965). 

2. In NLRB v. Mackay Radio and Tel. Co., 304 U.S. 333 (1938), the Court “held” 
that an employer could lawfully hire permanent replacements in the face of an eco- 
nomic strike, reasoning that the employer was not interfering with his employees’ 
right to strike when it engaged in such conduct, since it had a right to keep its busi- 
ness operating during the strike. The court assumed that the promise of permanent 
employment to the strikers’ replacements was necessary to induce them to join the 
employer’s work force. The Court went on to hold, however, that the employer had 
violated § 8(a) (3) of the National Labor Relations Act by replacing only those strikers 
who had been active union leaders. This latter holding transformed the earlier lan- 
guage of the Court about the right to permanently replace economic strikers into true 
dictum. Subsequent cases have treated this dictum as established legal principle. 
See, e.g., NLRB v. Fire Resistor Corp., 373 U.S. 221 (1963); NLRB v. Fleetwood Trailer, 
389 U.S. 375 (1967). 

Although the Supreme Court decisions appear to regard the right of an employer 
to hire permanent replacements for economic strikers as a justifiable economic defen- 
sive measure by employers, there is no doubt that employees and their unions regard 
such an employer tactic as an offensive weapon. There is much justification for this 
perception—especially when one recognizes that the Mackay Radio doctrine permits 
employees to be deprived of their job rights simply because they have engaged in an 
— gt strike, that is presumably protected by § 7 and 13 of the National Labor 
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tential that these tactics or “weapons’”—strikes, slowdowns, 
boycotts, lockouts and replacement of strikers—are employed by the 
respective groups. While the harm caused to the immediate dispu- 
tants by such activities is obvious, the injury to others is often over- 
looked. The families of strikers, of employers, and of customers and 
suppliers of the targeted enterprises are often severely affected. De- 
pending on the scope and duration of the industrial dispute, much 
potential production is often irretrievably lost, diminishing the as- 
sets and resources of entire nations. The extent to which the prices 
of a nation’s products are increased by disruptions in production re- 
sulting from industrial warfare also adversely affects its economic 
health, at least insofar as it competes for international markets 
against nations that are less prone to uncontrolled industrial 
conflict. 

Recognition of these and similar consequences has led many 
countries to devise legal structures and mechanisms for the peace- 
ful and orderly resolution of labor disputes. Chief among those de- 
vices have been conciliation and arbitration, a comparative study of 
which, as its title indicates, is the subject of this useful book pub- 
lished by the International Labour Office in Geneva. 

“The study,” according to the Preface to this volume, “attempts 
to cover the principal disputes settlement systems existing through- 
out the world.”? Coverage of disputes settlement procedures in so- 
cialist countries is omitted, however, “since in those countries 
collective bargaining is viewed not as an adversary process but as a 
means of ensuring the full cooperation of management and workers 
in carrying out the economic and social plans and improving the 
management of undertakings.’”* 

Events in Poland since 1980 suggest that omitting discussion of 
disputes settlement mechanisms in socialist countries would not be 
appropriate in future editions of this work. Whatever the validity of 
the stated rationale for the original omission, the activities of Soli- 
darity, a 10-million-strong independent union, and of Rural Solidar- 
ity, a major union of agricultural workers in Poland, suggest that 
existing mechanisms in that country will have to be adapted, or new 
ones devised, to cope with the potentially destructive economic ef- 
fects of work-employer strife, even if the employer happens to be 
the state itself. That the Polish events will stimulate similar activi- 
ties in the surrounding socialist countries—Czechoslovakia, the 
D.D.R., Hungary, Romania, and even the Soviet Union itself—is, 
moreover, not at all unlikely. 

In the light of such developments, which may not have been 
foreseeable when this book was written, it is somewhat unfortunate 
that the book does not contain a description of at least the existing 
mechanisms in the socialist countries that could be adapted to deal 
with such events if and when they do occur. 
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At first glance this comparative study of disputes settlement 
procedures around the world would appear to be long on informa- 
tion and exposition and short on creative analysis and criticism. A 
careful reading, however, reveals that, although its emphasis is on 
describing the various systems of conciliation and arbitration in the 
countries cited, it is rich in analysis and criticism as well. 


The book’s most important analytical contribution resides in its 
manner of classifying types of systems in different countries, finding 
common features and goals in the legislation and practices of coun- 
tries whose economies, cultures, legal structures, and traditions are 
disparate. 

In an introductory chapter, the subject of labor disputes and 
their settlement is treated in general terms. Here distinctions are 
drawn between individual and collective disputes, rights and inter- 
ests disputes, and disputes concerning trade union rights. Proce- 
dures for resolving such disputes—e.g., adjudication, conciliation 
and mediation, arbitration, fact-finding and administrative determi- 
nation—are defined, and distinctions drawn between procedures es- 
tablished by the parties or by government and those that are 
voluntary or compulsory. 


A second chapter explores the relationship between disputes 
settlement procedures and a country’s labor relations policy, con- 
vincingly demonstrating that neither of these areas can be rationally 
approached without reference to the other. This is followed by a 
chapter on the formulation and implementation of national policy 
regarding disputes settlement. This third chapter examines the 
ways in which employers’ and workers’ organizations have been as- 
sociated in the making and implementation of policy in this area. It 
also describes in considerable detail the structure of national sys- 
tems of disputes settlement. 


Chapter four examines bipartite arrangements for preventing 
and settling disputes. It discusses collective bargaining as a method 
of settling disputes, and, what is perhaps more important, agreed ar- 
bitration and conciliation procedures. Developments in specific 
countries are described in detail, and public policies concerning 
agreed procedures are classified and analyzed. These include the 
absence of policy, legislative recognition, legislative prescription, 
and administrative action with respect to agreed procedures. This 
chapter concludes with a discussion of conciliation and arbitration 
machinery and of methods and problems in the selection and ap- 
pointment of independent conciliators and arbitrators. 


Governmental systems of conciliation are the subject of the fifth 
chapter. Here forms of conciliation are described and voluntary and 
compulsory conciliation contrasted. This chapter also examines the 
administrative framework for conciliation, factors affecting the de- 
velopment of administrative organizations for conciliation, and ar- 
rangements concerning individual conciliators and conciliation 
boards. 
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Chapters six and seven, which, except for a short chapter eight 
entitled, “Conclusion,” are the book’s final chapters, contain some 
most useful and important materials. Chapter six deals with the 
functioning of governmental systems of conciliation, and chapter 
seven with the subject of arbitration under governmental auspices. 
The conciliation chapter examines when a dispute is deemed to ex- 
ist, how proceedings are initiated and conducted, conciliation in ma- 
jor disputes, fact-finding and preventive mediation. Government- 
sponsored arbitration, the subject of chapter seven, contrasts advi- 
sory-award and binding-award types of voluntary arbitration, dis- 
cusses varieties of arbitration machinery, systems of compulsory 
arbitration of limited and general application, and, finally, procedu- 
ral rules, fact-finding, decision-making and awards in arbitration. 


Written succinctly and in a highly polished style, this book is a 
mine of useful information for labor lawyers, trade unionists and 
employers. It reveals that despite some minor differences reflecting 
distinct cultural traditions and variations in levels of industrial de- 
velopment, all countries share the common goal of avoiding the de- 
structive effects of economic strife. While specific methods 
employed by one country to implement that goal are not necessarily 
appropriate for other countries, many may turn out upon close ex- 
amination to be worthy and capable of emulation. The extensive 
footnotes in this volume enable those interested in pursuing such 
possibilities to delve more deeply into the workings, successes and 
failures of the national disputes-resolutions systems described in 
the book. Moreover, as indicated above, the book offers value judg- 
ments and guideposts for anyone who would embark on such a task. 

As an official publication of the ILL.O.—an organization whose 
members include most of the countries of the world—this volume 
could not severely criticize any individual country’s disputes resolu- 
tion system, even if such criticism was warranted (a fact not in evi- 
dence). At the same time, the book is forthright in extolling the 
virtue of agreed procedures® for disputes resolution, while recogniz- 
ing that in many countries, if arbitration is made compulsory, it will 
have a tendency to discourage collective bargaining and to replace 
other methods of regulating employer-employee relations.® 


For American readers, the book has an additional impact. Fa- 
miliar procedures and institutions on the U.S. labor scene—arbitra- 
tion, conciliation, the role of the Federal Mediation and Conciliation 
Service, the National Labor Relations Board and the National Medi- 
ation Board (under the Railway Labor Act)—all take on new mean- 
ing when their diverse functions are compared and classified along 
with the functions of dispute-resolution bodies in other countries. 
Once again, in the tradition of de Tocqueville, Dickens, Trollope, and 
others, a new dimension is added to our own understanding of our 
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own institutions, practices, and laws, when we see them and our- 
selves as others see us. 


Der LAIENRICHTER IM STRAFPROZESS. VIER EMPIRISCHE STUDIEN ZUR 
RECHTSVERGLEICHUNG. By Gerhard Casper & Hans Zeisel. Heidel- 
berg, Karlsruhe: C.F. Muller, 1979. Pp. 185. 


Reviewed by Gunther Arzt* 


These empirical studies on lay judges in the criminal process 
cover Germany (Federal Republic) by Casper/Zeisel, ch. 2; Austria 
by Frassine, Piska, Zeisel (ch. 3); Poland by Zawadzki & Kubicki 
(ch. 4) and the USA by Zeisel (ch. 5). Chapter 1 contains a brief in- 
troduction and puts the main results in comparative perspective. 
The German study by Casper & Zeisel was previously published in 
English in 1 J. Leg. Stud. 135 (1972); the chapter on the USA is an 
extremely condensed version of Zeisel’s study on the American 
jury. 
The articles are concise; the results are readily accessible be- 
cause of the many graphs, and it would therefore be of little use to 
attempt a further condensation within this review. By bringing 
these four studies together in one volume, the editors answered im- 
plicitly in the negative the question whether the differences be- 
tween the American jury system, the Austrian and German 
“Schéffen”-system and the participation of lay judges in a Socialist 
country such as Poland are too fundamental for meaningful compar- 
isons. I agree. Poland differs from the other three countries by its 
tendency towards “professional” lay judges. This professionalisa- 
tion is achieved by the selection process (p. 127) and by participa- 
tion of the lay judges in all cases tried before the court for a fairly 
long period (as p. 127 indicates, for four years, not two years as on p. 
10). 30% of these laypersons serve more than one term and there 
exists even a specific journal for lay judges. And yet these lay 
judges serve functions comparable to those in “capitalist” countries 
and encounter similar prejudices: In Poland 25% of the (profes- 
sional) judges, 33% of the prosecutors and 30% of the defense attor- 
neys are against this lay participation (p. 137, 139, 140). The 
influence of the lay element is considerably greater in Poland than 
in Austria or Germany. One would expect that the explanation lies 
in the higher degree of professionalization of the Polish lay judges, 
but this assumption is somewhat shaken by the observation that 
“the longer the lay judge holds his office the more rarely he influ- 
ences the outcome” (p. 154). 

In all these studies the influence of the laymen is measured by 
the degree of disagreement between professional and lay judges. In- 
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itia! disagreements are pursued in order to find out who yields to 
whom and whose view prevails in the end. It seems to me that there 
is a fundamental difference between the “real” influence (p. 12—or 
the “success”of the viewpoint of the lay judges, p. 16) and the 
“proven” influence (p. 16).1 To equate influence “proven” by dis- 
agreements with “real” influence assumes—if carried to the ex- 
treme—that none of the members of a panel which arrives at a 
unanimous conclusion influences the decision: if a court has four 
members, two professionals and two laymen, and 100% of the cases 
are decided unanimously, Casper & Zeisel assume that the real in- 
fluence of the lay judges is zero. This assumption rests on no empir- 
ical evidence whatsoever. Statistically it would be equally correct to 
assume that the influence of the professionals is zero. The “real” in- 
fluence of the four members of the court (in this example) will be 
somewhere between these extremes. It may be unreasonable to at- 
tribute to each member an equal share. To assume, however, that in 
unanimous decisions the influence of lay judges is zero must lead to 
the conclusion that their “real” influence (as defined by differences 
of opinion between lay and professional judges) is extremely low, 
simply because such differences are relatively rare.2 This in turn 
leads to a dramatic underestimation of the “real” influence of the 
lay element in the criminal process. 

If these limitations are kept in mind, the concentration on the 
causes of disagreements is well justified and yields a wealth of inter- 
esting information. The reader constantly wants to know more. If 
e.g. the analysis of disagreements distinguishes between the issues 
of guilt and of sentencing, it would be valuable to know to what ex- 
tent these issues influence each other. If the lay judge thinks the 
defendant is innocent but the majority holds him guilty, the tempta- 
tion to plead for a mild sentence is great (though theoretically un- 
justified since the issues have to be considered separately). It is a 
pity that such interrelationships between these two issues have not 
been pursued in more detail in the Austrian or German study be- 
cause of the low number of such cases (p. 118). Nor is it apparently 
a peculiarity of the lay judges to transfer disagreements from the is- 
sue of guilt to the issue of sentencing (see p. 46, 50/1 where the con- 
tinuing disagreement originates from the professional judges). 

The wish that these studies had been broader is, of course, sim- 
ply an expression of the conviction that we can learn more about the 
criminal process from an ounce of these empirical studies than from 
a pound of theories on judicial decision-making. 





1. “Tatsdchlicher” bzw. “nachweisbarer” Einfluss. 
2. The Polish study remarks correctly that the lay judge can play a “positive 
role” even in cases wnere he accepts the professionals’ decision (p. 155). 
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CONSTITUTIONALISM IN ASIA. ASIAN VIEWS OF THE AMERICAN INFLU- 
ENCE. Ed. by Lawrence Ward Beer, Berkeley, Los Angeles, London: 
University of California Press, 1979. Pp. x, 210. 


Reviewed by Edward Mc Whinney* 


This slim volume of essays on the constitutional systems of 
Bangladesh, China (Taiwan), India, Indonesia, Japan, Malaysia, The 
Philippines and Singapore stems from a series of public lectures 
and seminars organized by the Committee on Asian Law of the As- 
sociation for Asian Studies of the United States in 1976 as part of the 
American Bicentennial celebrations. The individual authors are all 
drawn from the countries covered in the survey, and they were each 
asked to address themselves to the subject of American constitu- 
tional influences on the formation and subsequent growth and de- 
velopment of their own national systems. All of the authors are 
distinguished in their own countries—whether as Supreme Court 
Justice or law professor; but the experience is quite diverse, as is 
the degree and depth of exposure to American legal training and le- 
gal ideas, some of the authors having spent an academic year in 
graduate legal studies in the U.S. and others appearing to have 
made, at best, only fleeting visits, here and there. Beyond that, only 
some of the countries selected for survey would normally be consid- 
ered, by comparative constitutional lawyers, as having been sub- 
jected to any “reception” of American law. The result is a collection 
of somewhat disparate essays that differ markedly in the length and 
thoroughness of treatment of American legal sources and borrow- 
ings, and in respect to which, indeed, the key question posed as to 
an American “connection” may vary from being of major importance 
to one that is largely irrelevant in legal terms. 

Perhaps the most successful essay, in this respect, is Professor 
Tripathi’s study of the Constitution of India. Professor Tripathi hap- 
pens to know both the American and the Indian constitutional sys- 
tems very well—the pre-condition to useful ventures in comparative 
legal science. He is also fortunate in that the Indian Constitution of 
1950 was designed, from the outset, as a federal system, and both 
the Founding Fathers in the original Indian constituent assembly 
and also subsequent benches of the Indian Supreme Court drew 
heavily upon other federal systems, Commonwealth and American, 
with the Supreme Court continuing to make frequent citation and 
discussion of U.S. Supreme Court decisions in its own opinions. 
Professor Tripathi emerges from all this as something of an advo- 
cate of judicial self-restraint, and while the empirical evidence he 





* Professor of International Law and Relations, Simon Fraser University, Van- 
couver, Canada. 








1982} BOOK REVIEWS 157 


marshals in support of his argument—the Golak Nath decision of 
1967 followed by the Kesavananda Bharati decision of 1973; and the 
Shivkant Shukla decision of 1976 and its political (electoral) follow- 
up—is persuasive, one may wonder if this intellectual position does 
not in fact owe less to Thayer, Frankfurter, and Bickel than to 
residual “British” constitutional notions preaching the sovereignty 
of Parliamentary majorities vis-a-vis the courts. The other, “re- 
ceived” British element in Indian constitutional experience is not 
canvassed in any depth, presumably because of the deliberately bi- 
lateral, Indian and American, focus that is by definition given to the 
essay; but something may be lost by that omission, including a use- 
ful bridge to other Asian systems treated in the volume—Ban- 
gladesh, Malaysia, and Singapore—that have very many British 
constitutional roots but no very obvious American ones. 

The essay by Professor Ukai on Japanese constitutionalism is 
intellectually nuanced and sensitive, but all too brief either for a 
proper identification and appraisal of the respective “received” Ger- 
man and American, and also indigenous Japanese, influences, or for 
a systematic analysis of the direct borrowings from American 
Supreme Court jurisprudence in the post-war Japanese Supreme 
Court decisions, about which a good deal is available, anyway, in 
English-language publication (including valuable work by the editor 
of the current volume, Professor Beer). While in some of the cases 
at least—Bangladesh and Indonesia, for example—the experience 
under the present constitutions is still too limited in time to enable 
significant testing of the positive law, as drafted, by the empirical 
experience of law-in-action, other studies—The Philippines, for ex- 
ample—would, like those on India and Japan already mentioned, 
have gained by being liberated from a too restrictive focus upon 
American constitutional influences to the exclusion of other, non-in- 
digenous roots (Spanish, British, or German as the case may be). 
This might have permitted testing some interesting hypotheses on 
the more classical theories of the ethnocentricity (or Western-based 
particularism) of constitutionalism, as opposed to more contempo- 
rary thinking which insists, rightly I think, upon its claims to 
universalism. 
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CONSUMER PROTECTION 


REGULATING BuSINESS: LAW AND CONSUMER AGENCIES. By Ross 
Cranston, London: Macmillan, 1979. Pp. 186. 


Reviewed by Peter Reuter* 


This is a study of the behavior of consumer protection agencies 
in England. Its main interest for American readers is the revelation, 
once again, of the relative innocence of English institutions of law 
enforcement. What is perceived in this country as a major issue of 
institutional and class conflict is seen in England as primarily a 
problem of dispute resolution in which the good faith of the two par- 
ties, seller and customer, is rarely in question. 

Cranston has gathered data from many sources. He reviewed 
1,000 case files, interviewed 220 complainants, carried out participant 
observation work in three agencies and interviewed a number of 
businessmen. The data all suggest that consumer protection is re- 
garded as a low priority issue, with customers serviced by agencies 
which, Cranston asserts, believe “that prosecution in many cases 
would be nothing more than a punitive response to wrongdoing, be- 
cause businesses are basically law-abiding and simply need to be in- 
formed or reminded of their legal obligations” (p. 169). The lack of 
an effective consumer movement in Great Britain, a matter to which 
Cranston gives little emphasis, also helps ensure the low visiblity of 
consumer agency activities. 

In Britain consumer protection agencies are units of local gov- 
ernment, a far weaker, though less corrupt, level of government than 
in the U.S. It is clear from Cranston’s description that the agency 
staffs view themselves as having considerable political autonomy. 
For example, each agency is responsible to a local committee, exter- 
nal to it, which has the right to veto prosecutions recommended by 
the agency. In the three agencies which Cranston studied inter- 
sively, the staff presents the chairman of the committee with a 
description of the acts leading to the prosecution recommendation, 
but with the name of the offending firm omitted; the chairman has 
never reversed the agency decision. 

It is striking how little use is made of prosecutions and how lit- 
tle comes of them. On the latter point the figures are particularly 
clear. In the first six years following the passage of the major con- 
sumer bill, the Trade Descriptions Act 1968, there have only been 
seven prison sentences and six of these were suspended. Fines 
have averaged only $180 per offense and have totalled less than 
$250,000 per annum. Enforcement agents believe, and the above 
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figures surely support that belief, that courts will not provide them 
with effective sanctions. 

Who in fact does get prosecuted? Cranston provides an interest- 
ing and depressing analysis of the perceived trade-offs of consumer 
agencies. Small businesses make attractive targets because they 
are thought, correctly, to be unable or unwilling to invest much in 
defense against the charges. Large businesses of course provide 
more difficult targets and agencies are generally less willing to pros- 
ecute them, though they recognize that such businesses may well 
determine the prevailing ethics in a particular sector. Cranston’s 
survey of actual prosecutions bears out the obvious implications of 
this analysis: agencies tend to prosecute smaller businesses. And it 
is almost a matter of ritual to add that no effort is made to test the 
efficacy of alternative prosecution policies. Indeed, Cranston’s refer- 
ences suggest that there is little published analysis of any aspect of 
consumer protection policies in Britain. 

The agencies examined here evolved out of the traditional 
weights and measures departments. The transition is recent 
enough, the 1968 Trade Descriptions Act being the critical legisla- 
tion, that consumer agencies still reflect the orientation of their 
predecessors. For example Cranston notes that the agencies still 
pay a great deal of attention to possible watering of milk, though 
milk is less important in the household budget and the decline of 
small dairies has reduced the variability of quality control. Perhaps 
the most important consequences of their origin is that the officers 
of these agencies correctly perceive themselves as members of a 
low-status occupation. Aggressive enforcement and an enthusiasm 
for acquiring public prominence through spectacular prosecutions 
are noticeably absent from Cranston’s description of the policies 
and goals of these agencies and their members. 

This book is the revision of a dissertation and, unfortunately, it 
shows. The presentation has all the defensive ponderousness that 
traditionally characterizes theses. “The setting of consumer agen- 
cies structures the way they operate and in particular how they ex- 
ercise their discretion” (p. 108). This is an example of a class of 
statements which strikes the non-sociologist as simultaneously un- 
informative and anesthetizing. The final chapter is particularly re- 
plete with them. Cranston has done a competent job in creating and 
presenting a consistent and convincing set of data on the perform- 
ance of consumer agencies in Great Britain but the reader must ex- 
ercise his own imagination in interpreting the results. 
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Non-MUSULMANS EN PAYS D’ISLAM: CAS DE L’EGYPTE. By Sami Awad 
Aldeeb Abu-Sahleih. Suisse: Editions Universitaires Fribourg, 1979. 


Pp. 405. 


Reviewed by Farhat J. Ziadeh* 


This important work could not have appeared at a better time. 
The difficulties that have arisen in recent months between the Mus- 
lim majority and the Coptic Christian minority in Egypt and the at- 
tempts of the late President Sadat to deal with them have been 
propagated by the news media throughout the world. These difficul- 
ties, intensified in recent months by many factors which gave rise to 
fanaticism on both sides, are not of recent origin, for they go back to 
the Muslim conquest of Christian Egypt in the middle of the sev- 
enth century. The relationships between the two groups have been 
uneasy through the centuries and at times violent, but the rise of 
secular nationalism in modern times seemed to lessen the differ- 
ences between the two groups until the bloody riots in Cairo of late 
indicated a contrary course. The book under review treats this im- 
portant topic in the main, but it deals with the relationship of the 
state to other non-Muslim minorities as well. 

Like many dissertations produced on the European continent 
(the book is basically a dissertation at the University of Fribourg) it 
is very thorough. This thoroughness dictates the inclusion of mate- 
rial that bears some, but not a vital relationship to the subject dis- 
cussed. Following this tradition the book begins by devoting a sub- 
part (some thirty pages) to the transition from a religious system to 
a secular system in Europe starting with the Greco-Roman period 
and ending with the rise of the modern nation-states. A more perti- 
nent and larger sub-part describes the transition to a quasi-secular 
system in the countries of Islam, but not before describing the jurid- 
ical relationships among groups from pre-Islamic times, down 
through the various Islamic empires, and ending with the juridical 
status of non-Muslims following the demise of the caliphate and the 
rise of the modern nation-state of Turkey. 

Part Two of the book is devoted to the main subject, namely the 
religio-juridical order in Egypt and its future. Sub-parts deal with 
the confessional character of the judicial order, with the impact of 
religion on the conflict of laws and jurisdiction, and with the impact 
of religion on juridical status. All these sub-parts are divided into 
chapters that take up individual problems of ideology, conflict of 
laws, and status in a very logical and orderly fashion. A final sec- 
tion, which is in lieu of a conclusion, deals with the future of the ju- 
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ridical order in Egypt in light of United Nations documents 
pertaining to the rights of man. Eight appendices consisting of doc- 
uments, seven of which have not been published before, are in- 
cluded in the book. These documents involve in the main protests 
by Copts against policies followed by the state which they consid- 
ered suppressive of their rights. 


From the point of view of the rights of man recognized by the 
United Nations, the author has found that the juridical order in 
Egypt relative to the rights of minorities is wanting. He attributes 
the inequality of non-Muslims to the constitutional provision that Is- 
lam is the religion of the state and to the several discriminatory le- 
gal doctrines that flow from such a provision. Examples of such 
doctrines are: the application of Islamic law in all matters of inheri- 
tance to the exclusion of the laws of the minority communities, in- 
cluding the Copts; the application of Islamic law to the marriage of 
Christian spouses if they should differ in community or confession; 
the ease with which non-Muslims can convert to Islam (e.g. if a 
Christian man should say at the time of his marriage to a Muslim 
woman that there were no impediments to the marriage, such a dec- 
laration would amount to his conversion to Islam) as compared to 
the great impediments placed before the convert from Islam (e.g. 
he/she cannot contract a marriage and cannot inherit property from 
anyone because he/she is legally dead); the fact that a change from 
one non-Muslim denomination to another during a court proceeding 
would not entail a change in the original law applicable to a per- 
sonal-status dispute, but a change from a non-Muslim denomination 
to Islam would entail the application of Muslim law which allows po- 
lygamy and easy divorce, etc. 


The problem with using the United Nations documents on the 
rights of man as an absolute touchstone in judging doctrines of Is- 
lamic law that developed in the eighth and ninth centuries is that 
such a procedure violates a cardinal principle of historical writing 
which insists that an institution be judged by the ideas and canons 
obtaining at the time of its creation. If one were to add that Islamic 
law is believed by Muslims to be the eternal will of God, the dimen- 
sions of the problem become more evident. This is not to condone 
discrimination, but to understand the difficulties reformers face in 
effecting change toward secularism and absolute equality. 


One other observation is that the general tone of the book lacks 
empathy with Islamic beliefs and doctrines. It is not fair to equate 
the Muslim belief that unbelievers are ritually unclean with the ab- 
horrence that Muslims harbor toward pigs (p. 51); after all, Muslim 
men are allowed by Islamic law to marry Christian and Jewish wo- 
men. It is also unfair to liken Islam to a prison which is easy to 
enter but from which it is impossible to exit (p. 61). It is further 
libelous to accuse the late President Sadat of deliberately placing a 
dark spot on his forehead to delude the people into thinking that he 
always performed his prayers, so as to keep them calm (p. 123) (fre- 
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quent prayers that necessitate touching the ground with one’s fore- 
head often cause calluses to form on the forehead). 

Despite these criticisms the book can be of immense value to 
students and scholars interested in modern Egypt and even to law- 
yers whose practice might entail research in personal status laws in 
Muslim countries. 


SOVIET LAW 


Soviet LAW AFTER STALIN, PART III, SOVIET INSTITUTIONS AND THE 
ADMINISTRATION OF LAw. Donald D. Barry, F. J. M. Feldbrugge, 
George Ginsburgs and Peter Maggs (eds.). Alphen aan den Rijn: 
Sijthoff & Noordhoof, 1979. Pp. xiv + 414. 


Reviewed by Ivo Lapenna* 


This is the third and final part of a three-volume publication on 
the development of Soviet law since the death of Stalin in 1953. The 
first volume, published in 1978, dealt mainly with the citizen and the 
state in contemporary Soviet law; the second volume (1979), with so- 
cial engineering through law. The third by and large concentrates 
on the people and institutions which are primarily involved in mak- 
ing Soviet law work. Only now, after the publication of the third vol- 
ume, has it become possible to assess the value of this important 
work of almost 900 pages, and to see to what extent the editors and 
some fifty authors—who contributed precisely forty studies, articles 
and shorter items to the three volumes—were able to materialize 
their original plan. Therefore, first of all a few words about the pro- 
ject itself. 

Five years of extensive research has been conducted by a group 
of scholars and other specialists from the United States, Canada and 
some European countries under a grant from the Ford Foundation. 
(Some authors received separate additional grants from various 
sources.) There were several meetings of the participants in the 
project. The first took place in New York in November 1975, when 
the authors discussed the contents of the work and tried to find a 
common approach for their individual analyses of various aspects of 
contemporary Soviet law. The main achievement of the conference 
was a common “Framework for Analysis” which was published in 
the first volume as Appendix I. The authors rightly pointed out that 
the tension between legality and arbitrariness is a characteristic 
that has been noted by many students of Soviet law. In applying 
this duality to their individual contributions they agreed to use the 
terms “the normative” and “the prerogative” spheres of Soviet law, 
the first being the sphere in which legal norms apply in an even- 
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handed and consistent way to all citizens and at all times, the sec- 
ond being the sphere which involves the usurpation of law-applica- 
tion in areas broadly defined as “political.” The latter can be done 
in many ways, especially by simply ignoring or by-passing the law in 
force, by intentionally loosely-defined rules of law which facilitate 
arbitrariness, and by abrupt, undiscussed or unannounced change 
in application of norms (I, 299). In a review of the first volume writ- 
ten for another periodical, the present reviewer made a few remarks 
about the use of the terms “normative” and the euphemistic “pre- 
rogative,” instead of the well-established “legality” and “arbitrari- 
ness,” when dealing with Soviet law (or with any other legal 
system), but he also added that the authors’ decision must be 
respected and the meaning of the two expressions as defined in the 
“Framework for Analysis” must be taken into account when reading 
their contributions. This of course relates also to the third volume. 
However, as the general editor, Professor Feldbrugge, states in his 
Epilog to the contents of all three volumes, “in many of the studies 
of the project, the underlying dilemma of Soviet law has been de- 
fined as one between legality and arbitrariness” (p. 404, emphasis 
supplied), which shows that the respective authors themselves re- 
garded these two expressions as more adequate for defining the fun- 
damental dilemma of Soviet law. 


The third conference, aimed at coordinating the contents of Vol. 
III, was held in the historic building of the Faculty of Law of the 
University of Leyden. The meeting was attended by the members of 
the original research group and a number of well known European 
specialists in the field of Soviet and East European law, some of 
whom contributed co-reports which have been incorporated in the 
present volume. This conference coincided with the 25th anniver- 
sary of the Documentation Office for East European Law of the Uni- 
versity of Leyden, Faculty of Law, founded by the late Professor Z. 
Szirmai, now under the directorship of Professor Feldbrugge, at the 
same time General Editor of the prestigious series “Law in Eastern 
Europe.” All interested in Soviet, East European and comparative 
law will certainly agree that this is a convenient moment to express 
sincere congratulations to the Documentation Office for its remarka- 
ble achievements in studying and analyzing Soviet and East Euro- 
pean law, and to the publishers for their numerous outstanding 
publications in the series, one of which is the present volume (No. 
20-III of the Series). 

After the publication of the last part it seems useful to repeat 
that the three-volume work is neither an encylopaedia of Soviet law, 
nor was it intended to be a simple collection of individual papers on 
various topics written by a number of writers with different ap- 
proaches, but a planned work as a result of individual and joint ef- 
forts of many authors with a coordinated general approach. This is 
the way in which such collective works should be written and ed- 
ited, but it does not mean that the editors have fully succeeded in 
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carrying out this difficult task and harmonizing all contributions, in- 
cluding those in Volume III. 

The contributions to the book under review can be divided into 
several groups. First of all there are two relatively short but very 
good articles on Soviet administrative procedure. Donald Barry 
deals especially with the scope of administrative procedure, the 
adoption of normative acts by administrative organs and handling of 
individual cases, while Uibopuu discusses, among other things, the 
impermissibility of appeals from administrative acts, and adminis- 
trative discretion and arbitrariness. As distinct from Czechoslova- 
kia, Yugoslavia, Hungary, Poland and Bulgaria, which adopted 
general laws on administrative procedure between 1955 and 1970, the 
USSR still does not have such a general law, but the procedural 
rules are contained in various enactments relating to specific admin- 
istrative sectors, such as application of administrative fines, admin- 
istrative commissions of local soviets, procedure for considering 
proposals, applications and complaints of citizens, and others. The 
non-existence of a general law on administrative procedure creates 
uncertainty and facilitates arbitrariness. In principle, the Hungarian 
professor P. Schmidt, quoted by Barry on p.19, is right in saying that 
“the necessity for an [administrative] procedural law arises when 
the state needs to politically and legally guarantee the right of citi- 
zens,” but it is also true that even the existence of such laws did not 
and does not prevent authorities in the above mentioned countries, 
especially in Czechoslovakia and Bulgaria, from consciously violat- 
ing legality in the field of administrative procedure. 

Ginsburgs gives a clear analysis of the reform of Soviet military 
justice in the period 1953-1958, to which until now little attention has 
been paid in Western literature. On the other hand, Beerman in his 
short contribution considers the question of the necessity of military 
courts in general. In a lucid, almost literary style, he presents in de- 
tail two characteristic cases. In the first, an advocate successfully 
pleaded before the military courts of Imperial Russia and saved his 
client’s life in spite of the explicit wishes of the Tsar. In the second 
case—that of the smugglers and speculators Rokotov and Faib- 
ishenko, at the time widely reported in the USSR and in the West,— 
after the commission of the offense the punishment for speculation 
on a large scale was increased first to 15 years imprisonment and 
later to the death penalty, allegedly at the explicit request of Krus- 
chev, who wanted capital punishment for the defendants. In glaring 
violation of the rule of Soviet law prohibiting retroactivity to the det- 
riment of the perpetrator (art. 6 of the RSFSR Criminal Code), the 
defendants were eventually sentenced to death and executed. 

The next group consists of three contributions on criminal law, 
criminal procedure and criminology. A well documented study by 
Juriler examines recent trends in Soviet criminal justice and to 
some extent completes his Revolutionary Law and Order, one of 
the best books in this branch of Soviet law. His article is followed 
by a short paper of only three pages in which Schroeder emphasizes 
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the important trend towards the “individualisation” or differentia- 
tion of punishment in Soviet criminal justice. G. B. Smith’s article 
on procuratorial campaigns against crime, although published in an- 
other part of the book, in fact belongs to this group. It deals with 
campaigns organized by the procuracy against illegal imposition of 
fines, hooliganism and economic violations (theft or improper main- 
tenance of state property, substandard production, altering account- 
ing records and the like). Illustrated by many examples, statistical 
figures and tables, Smith’s study elucidates one of the many aspects 
of procuratorial activities in the USSR. 

The fourth group consists of an article by Maggs on “The Char- 
acteristics of Soviet Tax and Budgetary Law” and another by Loeber 
“On the Status of the CPSU and Higher State Agencies in Soviet Fi- 
nancial Law.” Both authors expound very clearly the functioning of 
Soviet law in this field. Maggs points out that the system “is ex- 
tremely effective in collecting taxes due under the law,” practically 
without litigation and “without creating a widespread perception of 
unfairness.” Of course it cannot be otherwise in a system where the 
majority of taxes is collected by the state from its state enterprises 
or deducted from the salaries and wages of its employees and 
workers. 

Pomorski’s study and Polsky’s comments on the administration 
of so-called “socialist” property in the USSR (i.e. state, kolkhoz-co- 
operative and property owned by the so-called “social organisa- 
tions”) form a separate, fifth group. Pomorski examines the new 
trends and institutions in the fundamental areas of Soviet economy: 
industry with its new production associations (ob’edineniia), scien- 
tific-research investigations and scientific-production associations, 
agriculture and inter-farm cooperation. In his short comments, 
based on personal experience and therefore exceptionally valuable, 
Polsky completes Pomorski’s article with a number of telling exam- 
ples and shows how the new institutions operate in practice. 

Three substantial studies and one shorter article in the form of 
observations relate to three occupations of the Soviet legal profes- 
sion and to ZAGS (Civil Registration Offices). Luryi presents the 
history and the actual position of the Soviet jurisconsult; Zile ana- 
lyzes the work, size and distribution of the Advokatura, and Butler 
examines its situation and prospects; finally, Hazard gives a fair ac- 
count, supported by many examples, of the role and functioning of 
the two “humble guardians of routines”: notaries and ZAGS. 

Although Soviet trade unions are often mentioned in the West- 
ern press--and there are also several reports and statements pub- 
lished by the ILO (1927, 1960, the last in March 1981)—their origins, 
structure, juridical position and functioning are still little known. 
Osakwe’s long article of more than fifty pages with almost 200 foot- 
notes fills the gap, but unfortunately only to some extent, because 
the author relied too much on official statements of the leadership of 
Soviet trade unions and on the prevailing Soviet doctrine, as indeed 
he admits (pp. 307, 308). The arrest and inhuman treatment of those 
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who wanted to organize free trade unions in the USSR and the re- 
cent events in Poland show the true nature of trade unions as trans- 
mission belts of the Party in all countries with a Soviet type 
government. 

The last group consists of two remarkable contributions: one, 
almost a monograph, by Sharlet on the overall role of the Commu- 
nist Party in the administration of justice; the other, a much shorter 
article, by Meisner on the relationship of the CP to the Ministry of 
Justice. In Sharlet’s contribution the emphasis is on criminal jus- 
tice, and in this respect it is closely related also to the group of arti- 
cles on criminal law and procedure. He analyzes three aspects of 
Party control: in theory, from theory to practice, and in practice. He 
clearly distinguishes between Party supervision of and Party inter- 
ference in the administration of criminal justice, and illustrates the 
two main aspects with many striking examples and cases reported 
in the Soviet press and periodicals. His survey of the methods ap- 
plied by the Party in controlling the judiciary is followed by Meis- 
ner’s article on the Ministry of Justice from the decentralization 
under Kruschev in 1956 to the recentralization in 1970, and on the 
role it plays at present in the administration of justice under the 
control of the Party. 

In an excellent Epilog under the title “Does Soviet Law Make 
Sense?—Rationality and Functionality in Soviety Law,” by itself a 
model short study worthy of careful reading, Feldbrugge briefly 
evaluates the three-volume work as a whole and makes an attempt 
at generalization with explicit references to individual contributions. 
His most essential point is that the structure of legal-economic rela- 
tionships within Soviet society was completed in the early 1930s, 
and that “anything that happened afterwards can be (but need not 
be) described as variations on the same theme” (p. 400). Alluding to 
Lenin and mutatis mutandis, perhaps it would be more appropriate 
to say that practically everything that happened in Soviet law after 
the death of Stalin can be described as one step forward and one, in 
some areas even two or more, steps back. 

Soviet law has always been and remains a docile servant of the 
ruling Party elite, never a master over the masters. And this elite, 
deceivingly calling itself the “dictatorship of the proletariat” before 
the Party Programme of 1961, and equally deceivingly claiming to 
represent the “entire Soviet people” afterwards, “is not bound by 
any laws” (Lenin) or, as Vyshinsky said in 1938, “the tasks of stran- 
gling” cannot be carried out “by the direct blows of administrative 
repression alone, but through legal means as well, with the assist- 
ance of the courts.” 

As in the previous two volumes, by and large the facts in the de- 
scriptive sections of this book are correctly stated, and the legal 
analyses, with a few exceptions, adequate. The contributions are 
well written, in clear language easily understandable even for those 
without legal education, but especially for all persons already famil- 
iar with the Soviet system. Of course not all articles, observations 
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and comments are at the same level of strict academic standards, 
and it could hardly be otherwise in a collective work of such dimen- 
sions and character. 


With sincere praise for the opus as a whole, and with all esteem 
for the editors and contributors to the three volumes, the reviewer 
feels that at least a few general remarks are necessary. 


(1) The terminology throughout the three volumes has not 
been completely coordinated. For instance, in this volume the Rus- 
sian term advokat has been translated as attorney on p. 396, and as 
advocate elsewhere in the book. The Russian rayon appears as 
county on pp. 247, 267 and elsewhere, but as district on pp. 64, 100, 
101 etc. The Russian oblast’ appears as province on p. 65, as region 
on p. 100, but on p. 247 both oblast’ and krai are called provinces. 
Such and similar terminological inconsistencies can cause confu- 
sion, especially in texts on legal matters, and even mislead readers 
lacking previous knowledge of Soviet law. The error on p. 53, to 
mention just one example, is most probably due to such terminolog- 
ical differences: the two defendants were not and could not be tried 
“in the District Court of Moscow” (people’s district courts are the 
lowest degree courts in the Soviet system of ordinary courts), but 
by the City Court of Moscow (belonging to the group of second de- 
gree courts which have jurisdiction in all important matters) in the 
first instance, and by the Supreme Court of the RSFSR in the sec- 
ond instance. A uniform terminology is badly needed. Perhaps the 
Leyden Documentation Office might consider publication of a good 
Russian-English Dictionary of Legal Terms. 


(2) A number of authors attach too much importance to the 
letter of the new Soviet Constitution of 1977 (for instance on pp. 51, 
59, 67, 230, 394). As a matter of fact, the Party, whether mentioned in 
the Constitution or not, has always been and remains the decisive 
force in Soviet society behind the state fagade. The Yugoslav Con- 
stitution of 1946 did not mention the Party at all, and yet, at that 
time, the Yugoslav Party played precisely the same role as the CP of 
the USSR. In other places the respective authors are more realistic 
(e.g. pp. 69, 126, etc.): Polsky went so far as to assert that art. 12 of 
the Soviet Constitution “is a bluff, an absolute fiction” (p. 141). 


(3) Broadly speaking the complete work covers developments 
in all major areas of Soviet law during the last two-and-a-half de- 
cades; however, it is not arranged in accordance with the main 
branches into which Soviet law (and other legal systems) is usually 
divided (constitutional or state, administrative, criminal, civil etc.) 
and individual contributions or sections on the same branch of law 
can be found in any of the three volumes. In fact, whatever the orig- 
inal intention of the editors and authors, the work is an organised 
collection of studies, articles and shorter items rather than a sys- 
tematic exposition of the Soviet legal system as a whole. Therefore, 
although each volume has its own Index, a comprehensive cumula- 
tive Index (separately for persons and subjects) in an additional 
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small volume would greatly assist readers and considerably increase 
the usefulness of this study. It could be done even at this late stage. 

(4) Everywhere in the three volumes the USSR and its law are 
called “socialist” without reservations. Some of the authors even 
seem to believe that the epithet “socialist” is appropriate for the So- 
viet state, Soviet law, Soviet state property, Soviet society in gen- 
eral. “Socialist” in such contexts, precisely as similar terms in the 
Soviet political-legal language in others (e.g. “dictatorship of the 
proletariat,” “democratic centralism” “peaceful co-existence,” “pro- 
letarian” or “Socialist internationalism” “fraternal help,” etc.) are 
far-reaching weapons in the so-called “ideological struggle,” openly 
utilized by the Soviet elite for spreading and consolidating its 
power. Words, even when completely deprived of their original 
meaning, have a tremendous strength and can be dangerously mis- 
leading for readers not familiar with Soviet society, and for all those 
who are inclined to believe empty slogans rather than to acquaint 
themselves with facts. 

Many political scientists and legal scholars, including the pres- 
ent reviewer, long ago characterized the Soviet system as a unique 
form of totalitarian state capitalism without precedent in history. In 
the early fifties the Yugoslav Party leaders came essentially to the 
same conclusion. Djilas, one of the prominent leaders of the anti- 
nazi revolutionary resistance in Yugoslavia and one of the closest 
associates of Tito during the war and for a few years afterwards, 
called the Soviet internal system “industrial feudalism—in which 
everyone from doorman to chairman is at the giving or receiving end 
of some binding trust or obligation,” in a relationship that existed 
“in feudal society between vassals and their superiors... .” He 
compared “Soviet imperialism in the last fifteen years or so” with 
the Ottoman-Turkish imperialism in the 16th and 17th centuries 
which tolerated “millets” of its own, i.e. “dependent territories en- 
joying varying degrees of cultural and national autonomy,” but ex- 
cluding “the right to independence or political agitation against the 
prevailing system” (Encounter, London, December 1979). 

Michel Heller, quoted by Feldbrugge on p. 406, has demon- 
strated that the first concentration camps were established a few 
months after the October Revolution, and that “labor became forced 
labor, an instrument of discipline for the entire population, and of 
punishment and extermination for millions.” Feldbrugge also 
quotes Alain Besancon who asked “why the Soviet regime does not 
abandon its ideological claims and transform itself from a USSR into 
an All-Russian Police and Military Empire?”, as well as the opinion 
of numerous dissidents who pointed out that “the most indigestible 
aspect of Soviet life is. . .the necessity to live with the omnipresent 
lie.” One cannot but agree with Feldbrugge’s answer: “Abandon- 
ment of ideology would eliminate this necessity” (p.405), but at the 
same time it would eliminate justification for the system itself. 
Thus, the omnipresent lie persists. 

If so, why then call this system “socialist”? Why, in addition to 
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the inaccuracy of the description and its misleading consequences, 
offend all those in the USSR, in its “millets” and in the West, who 
believe that socialism with a human face is possible, and that there 
is no socialism without democracy? Perhaps in order not to offend 
the Soviet elite at the time of a peculiar kind of détente character- 
ized by concessions without reciprocity? Whatever the reasons, it 
would be much better to use the neutral term “Soviet” whenever 
necessary for the Soviet state, Soviet law, Soviet legal system, even 
for derivatives such as Sovietism and Sovietist, in any case more ac- 
curate than “socialism” and “socialist.” 
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I. ON COMPARATIVE LAW AND RELATED SUBJECTS 


1. COMPARATIVE LAW IN GENERAL 
Books: 


The International Contract. Law & Fi- 
nances Review. Ed. John G. Gold- 
sworth. Seminar Services S.A. 
Lausanne, Switzerland. Vol. 1 —, 
1980 —, six issues yearly. 

International Encyclopedia of Compar- 
ative Law. Tubingen, 1971 —. Issues 
distributed in 1980 (summer): 

Vol. 1. National reports C; Vol. 9. 
Commercial transactions and institu- 
tions. Chapter 5. Letters of credit; Vol. 
11. Torts. Chapter 2. Liability for one’s 
own act; Vol. 17. State and economy. 
Chapter 11. Legal consequences of 
state regulation. 

The individual issues are listed 
under the authors’ name. 

International Encyclopedia of Compar- 
ative law. Issues published in 1980 
(distributed June 1981): 

Volume III. Private International 
Law. Chapter 31. Torts — Introduction 
(A.A. Ehrenzweig and_ Stig 
Strénholm). 7 p.; Chapter 32. Enter- 
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prise liability (A.A. Ehrenzweig). 46 p.; 
Chapter 33. Intentional torts (Stig 
Strénholm). 23p.; Chapter 34. Unfair 
competition (Alois Troller). 17 p.; Vol- 
ume IV. Persons and family. Chapter 4. 

Interspousal relations (Max Rhein- 

stein and Mary Ann Glendon). 194 p. 

Volume VIII. Specific conracts. Chap- 

ter 8. Contracts for work on goods and 

building contracts (Werner Lorenz). 

148 p. 

Schlesinger, R.B.: Comparative law. 
Cases — text — materials. 4th ed. 
Mineola, N.Y., 1980. 900 p. 
(University Casebook Series.) 

Schmidt, Folke: The need for a multi- 
axial method of comparative law. In: 
Festschrift far Konrad Zweigert. 
Tubingen, 1981. p. 525-536. 


ARTICLES: 


von Mehren, A.T.: A significant contri- 
bution to the literature of compara- 
tive law. [Book review of An 
Introduction to Comparative Law by 
K. Zweigert and H. Kotz.] Mich. L. 
Rev. 77:347-49, °79. 
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2. ACADEMIES, CONGRESSES AND 
INSTITUTES 


Books: 
ARTICLES: 


3. BIBLIOGRAPHIES AND 
COMPUTERIZATION OF LAW; 
LIBRARIES 


Books: 


Bing, Jon & Harvold, Trygve: Legal de- 
cisions and information systems. 
Oslo, 1977. 272 p. 

Index to Commonwealth legal periodi- 
cals. Comp. & Ed. Christian L. 
Wiktor. Halifax (Dalhousie Law 
School Library, 1979 — (1980), vol. 6. 
{Continues Current Index to Com- 
monwealth Legal Periodicals vol. 1-5, 
1974-1979.] Indexes over 165 legal pe- 
riodicals from Commonwealth 
countries. 

Max-Planck-Institut fur Auslandisches 
und Internationales Privatrecht. Bib- 
liography of articles on comparative 
law, unification of private law, and 
on private international law. A bibli- 
ography of the year 1979. Hamburg, 
1980. 464 p. 

Organisation for Economic Coopera- 
tion and Development. Data collec- 
tion systems related to injuries 
involving consumer products. Re- 
port. Paris-[Washington], 1978. 72 p. 

Siemers, J.P. & Siemers-Hidma, E.H.: 
European integration. Select interna- 
tional biliography of theses and dis- 
sertations. Europdische Integration. 
Internationales Auswahlverzeichnis 
von Dissertationen und Diplom- 
arbeiten. Intégration européenne . 
1957-1977. Alphen aan den Rijn-Ger- 
mantown, 1979. 228 p. 

Westfall, Gloria: French official publi- 
cations. Oxford-New York, 1980. 
209 p. 

(Guides to Official Publications, vol. 
6.) 


ARTICLES: 


Boytha, Gy.: Protection of interests re- 
lated to the creation and use of com- 
puter programs. Acta Juridica Acad. 
Sci. Hungaricae 21:337-367, ’79. 

Germain, C.M.: France: libraries of law 
and librarians. L. Lib. J. 72:235-44, "79. 

Honnold, John: Bibliography: Unifica- 
tion of trade law and UNCITRAL. 
Am. J. Comp. L. 27:212-216, ’79. 
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Japan. Translations of Japanese laws 
into western languages. Int'l J. L. 
Lib. 7:169-174, "79. 

Jauregui, Jacqueline: Index of selected 
bilateral treaties: United States and 
Japan. Hastings Int’l & Comp. L. Rev. 
2:105-27, "79. 

Research sources on international law: 
bibliographic notes. I. Dictionaries 
and encyclopedias. II. Treaties. J. 
Int'l L. & Econ. 13:717-46, °79. 

Scandinavia. Nordic countries: a se- 
lected bibliography. Bull. Int’l Fisc. 
Doc, 33:368-374, "79. 
[Denmark, Sweden, 
Finland] 

Szladits, Charles: Foreign law in Eng- 
lish. Am. J. Comp. L. 27:158-196, °79. 
Yamamoto, Nobuo: Guide to Japanese 
legal oo Int'l J.L. Lib. 7:175- 

209, "79. 


Norway, 


4. COMPARATIVE LAW AND LEGAL 
EDUCATION 


Books: 
ARTICLES: 


Derains, Yves: The International 
Chamber of Commerce continuing 
education of lawyers and arbitrators. 
In: Yearbook, Commercial Arbitra- 
tion, vol. V (1980). p. 301-304. 

Ottley, B.L.: Legal education in devel- 
oping countries: “the law of the non- 
transferability of law” revisited. Loy. 
LA. Int'l & Comp. L. Ann. 2:47-73, °79. 
[Africa, Papua New Guinea] 


5. CODIFICATION OF L “ 
Books: 
ARTICLES: 


Beinart, B.: Codification and restate- 
ments in uncodified mixed jurisdic- 
tions. Jewish L. Ann. 2:126-61, ’79. 

Chigier, M.: Codification of Jewish law. 
Jewish L. Ann. 2:3-32, ’79. 

Fleming, J.G.: The restatements and 
codification. Jewish L. Ann. 2:108-25, 
79. 

Friedmann, Daniel: Problems of codifi- 
cation of civil law in Israel. Jewish L. 
Ann. 2:88-107, 79. 

Jackson, B.S.: The prospects for codifi- 
cation or restatement of Jewish law: 
a personal summation. Jewish L. 
Ann. 2:180-84, ’79. 

Tallon, Denis: Codification and consoli- 
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dation of the law at the present time. 
Israel L. Rev. 14:1-12, °79. 
[civil law, common law] 


6. UNIFICATION OF LAW 
(INTEGRATION, EUROPEAN 
COMMON MARKET) 


Books: 


Collester, J.B.: The European Commu- 
nities: a guide to information 
sources. Detroit, 1979. 265 p. 
(International Relations Information 
Guide, vol. 9.) 

This annotated bibliography of ap- 
prox. 1400 items is principally con- 
cerned with the political aspects of 
European integration. 

Collins, Lawrence: European Commu- 
nity law in the United Kingdom. 2d 
ed. London, 1980, 187 p. 

Congress on Private Law held by the 
International Institute for the Unifi- 
cation of Private Law, Acts and Pro- 
ceedings of the 2d. New directions in 
international trade law. Dobbs Ferry, 
N.Y., 1977. 2 vols. 793 p. 

Volume One contains the reports of 
the Congress, volume Two the written 
communications and oral interven- 
tions. The reports and communica- 
tions are in English or French. The 
main subjects of the Congress were: 
the law of international trade: a new 
task for national legislation; the auton- 
omy of contracting parties in int’l trade 
relations; usages and customs in the 
interpretation of int’l comm. contracts; 
contracts of adhesion and protection of 
the weaker party; int’l] harmonisation 
and unification of law regarding mul- 
tinational companies; the state as con- 
tracting party in concession and 
investment contracts; anti-trust rules 
and concentration on an international 
scale. 

Lasok, D. & Bridge, J.W.: The law of the 
European Communities. London, 
1980. 455 p. 

An introductory work dealing with 
the “substantive law” of the European 
Communities. 

Mathijsen, P.S.R.F.: A guide to Euro- 
pean Community law. 3d ed. London, 
1980. 256 p. 

A most useful work providing an 
overall view of the state of develop- 
ment of Community law. 

Plender, Richard & Usher, John: Cases 
and materials on the law of the Eu- 
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ropean Community. London, 1980. 

449 p. [Also in pb.] 

Richemont, Jean de: Integration of 
Community law within the legal sys- 
tems of the member states. Article 
177 of the Treaty of Rome. Paris, 
[1978] 155 p. 

An interesting and useful study 
which discusses general principles, the 
scope of Articles 177 E.E.C. and 150 
E.A.E.C., the procedure under Article 
177, characteristics of the judgments of 
the Court of Justice and their interpre- 
tations concerning their authority. 


ARTICLES: 


Akehurst, Michael: Decisions of the 
Court of Justice of the European 
Communities during 1978. Brit. Yb. 
Int’l L. 50:273-82, °79. 

Alkema, E.A.: The EC and the Euro- 
pean Convention of Human Rights— 
immunity and impunity for the Com- 
munity? Comm. Market L. Rev. 
16:501-508, °79. 

Bryan, Harris: Copyright in the EEC— 
the Dietz report. Europ. Intellect. 
Prop’y Rev. 1:2-7, ’79. 

Caribbean Community. Readers’ guide 
to the Treaty of Chaguaramas estab- 
lishing the Caribbean Community. 
Bull. Int'l Fisc. Doc. 33:258-265, °79. 

Dietz, Adolf: The possible harmoniza- 
tion of copyright law within the Eu- 
ropean Community. Int’l Rev. Ind. 
Prop’y & Copyr. 10:395-411, ’79. 

Dunbar, N.C.H.: Leading judgments of 
the European Court relating to the 
social law of the Community. U. Tas- 
mania L. Rev. 6:138-60, ’79. 

Durand, Andrew: European citizen- 
ship. Europ. L. Rev. 1979:3-14, ’79. 

Easson, A.J.: The “direct effect” of 
EEC Directives. Int'l & Comp. L.Q. 
28:319-353, "79. 

European Community. EEC Treaty— 
Art. 85—“Tepea.” Decision of the 
Court of Justice of the EC., June 20, 
1978. Int’] Rev. Ind. Prop’y & Copyr. 
10:67-79, °79. 

Evans, A.C.: Development of European 
Community law regarding the trade 
union and related rights of migrant 
workers. Int’l & Comp. L.Q. 28:354- 
366, °79. 

Forde, M.: The conflict of individual la- 
bour laws and the EEC’s rules. Leg. 
Issues Europ. Integr. 1979/1:85-104, 
79. 
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Harding, Christopher: The choice of 
court problem in cases of noncon- 
tractual liability under E.E.C. law. 
Comm. Market L. Rev. 16:389-406, ’79. 

Honnold, John: The United Nations 
Commission on International Trade 
Law: mission and methods. Am. J. 
Comp. L. 27:201-211, ’79. 

Lauwaars, R.H.: Auxiliary organs and 
agencies in the E.E.C. Comm. Mar- 
ket L. Rev. 16:365-387, ’79. 

Mackenzie Stuart Lord: European law 
and the individual. North. Ireland 
L.Q. 30:95-110, ’79. 

Maresceau, Marc: The effect of Com- 
munity agreements in the United 
Kingdom under the European Com- 
munities Act 1972. Int’l & Comp. L.Q. 
28:241-257, 79. 

Mortelmans, K.J.M.: Observations in 
the cases governed by Article 177 of 
the EEC Treaty: procedure and prac- 
tice. Comm. Market L. Rev. 16:557- 
590, °79. 

Nathan, S.S.: Antitrust law of the Euro- 
pean Economic Community—an in- 
terpretation of Articles 85 and 86 of 
the Treaty of Rome. Int’l Trade L.J. 
4:251-73, °79. 

Padilla, D.J.: The judicial resolution of 
legal disputes in the integration 
movements of the hemisphere. Law- 
yer of the Americas 11:75-95, ’79. 

Riesenfeld, Stefan: Building the Com- 
mon Market—and Beyond. Va. J. 
Int’l L. 19:1-43, ’79. 

Schroth, P.W.: Marbury and Sim- 
menthal: reflections on the adoption 
of decentralized judicial review by 
the Court of Justice of the European 
Community. Loyola L.A.L. Rev. 
12:869-902, "79. 

Simmonds, K.R.: The evolution of the 
external relations law of the Euro- 
pean Economic Community. Int’l & 
Comp. L.Q. 28:644-688, ’78. 

Singleton, Jeffrey: Convention on the 
Grant of European Patents (Euro- 
pean Patent Convention) and Con- 
vention for the European Patent for 
the Common Market (Community 
Patent Convention). Int’l Lawyer 
13:119-140, ’79. 

Swords, Colleen: The external compe- 
tence of the European Economic 
Community in relation to interna- 
tional fisheries agreements. Leg. Is- 
sues Europ. Integr. 1979/2:31-64, ’79. 

Timmermans, C.W.A.: Directives: their 
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effect within the national legal sys- 
tems. Comm. Market L. Rev. 16:533- 
555, °79. 

van der Esch, Bastiaan: The rule of law 
and industrial change. The European 
Communities’ industrial, social, com- 
petition and trade policies for an or- 
derly rationalization of industries in 
difficulty. Leg. Issues Europ. Integr. 
1979/2:92-112, °79. 

Villars, C.: Social security standards in 
the Council of Europe: the ILO influ- 
ence. Int’l Lab. Rev. 118:343-354, ’79. 

Wood, Bryce: The Organisation of 
American States. Yb. World Aff. 
1979:148-66, "79. 

Wooldridge, Frank: Some recent deci- 
sions concerning the ambit of Article 
37 of the EEC Treaty. Leg. Issues 
Europ. Integr. 1979/1:105-121, ’79. 


7. DICTIONARIES AND 
ENCYCLOPEDIAS 

Bruzelius, Anders, Wangstedt, Erik & 
Norking, Marie-Louise: Kortfaltad 
engelsk-svensk juridisk ordbok/A 
concise English-Swedish glossary of 
legal terms. Lund, Sweden, 1980. 175 
p., 15 p. appendices. 

Dietl, Clara-Erika, Moss, A.A. & Lorenz, 
Egon: Worterbuch fur Recht, Wirt- 
schaft und Politik mit erlauternden 
und rechtsvergleichenden Kom- 
mentaren. Teil 1: Englisch-deutsch 
einschliesslich den Besonderheiten 
des amerikanischen Sprachge- 
brauchs. Munchen, 1979. 926 p. 

European glossary on legal and admin- 
istrative terminology. Vol. 27. Motor 
insurance. German and English. Ber- 
lin-London?, 1981. 

Gilbertson, Gerard: Harrap’s: German 
and English giossary of terms in in- 
ternational law. London, 1981. 

Harrap’s German and English glossary 
of terms in international law/Har- 
raps deutsch-englisches Glossar 
vélkerrechtlicher Fachausdricke. 
London, 1981. 376 p. 

Marais, C.A.: Marais se juridiese 
woordboek/Marais’ judicial diction- 
ary. Afrikaans-Engel and English- 
Agrikaans. 2d updated ed. 
Verwoerdburg, 1980. 450 p. 

Tutzauer, O.E. & Tutzauer, J.M.: 
Fachworterbuch zum Umweltschutz/ 
Dictionary of environmental protec- 
tion/Dictionnaire de la protection de 
lenvironnement. 3 vols. Kéln, 1979. 
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Vol. 1: Englisch-Franzsisch-Deutsch. 
344 p.; vol. 2: Deutsch-Englisch- 
Franzésisch. 314 p.; vol. 3: 
Franzésisch-Englisch-Deutsch. 319 p. 

WIPO Glossary of terms of the law of 
copyright and neighboring rights/ 
OMPI Glossaire du droit d’auteur et 
des droits voisins/OMPI Glossario 
de derecho de autor y derechos 
conexos. Geneva, 1980. 281 p. 

Zahn, H.E.: English-German glossary 
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of financial and economic terms/En- 
glisch-deutsches Glossarium 
finanzieller und wirtschaftlicher 
Fachausdrucke. Frankfurt am Main, 
1977. 528 p. 


ARTICLES: 


Pepper, H.W.T.: Tax glossary. Bull. 
Int'l Fisc. Doc. 33:35-39, 86-88, 230-32, 
524-27, 565-6, "79. [To be contd.] 


II. GENERAL PART 


1. GENERAL SURVEYS OF LAWS, 
INTRODUCTORY WORKS 


Books: 


Abraham, N.A.: Doing business in 
Saudi Arabia. 2d ed. Boston, 1980. 
336 p. 

A useful work containing in addition 
to the legal and business aspects of do- 
ing business (e.g., drafting Saudi con- 
tracts, foreign investment, marketing, 
selling to the government, etc.), also a 
good overview of culture and religion, 
government, law and politics in Saudi 
Arabia. 

Henderson, D.F. & Haley, J.O. comps. & 
eds.: Law and the legal process in Ja- 
pan. Materials for an introductory 
course on Japanese law. [Seattle?], 
1978. ii, 4, 927 p. 

International Encyclopedia of Compar- 
ative law. Vol. 1. National reports C. 
Tubingen, 1979. 126 p. 

Contains national reports on the law 
of Cameroon (P. Bergnaud-J.N. 
Monie), Canada (Jacob S. Ziegel-John 
E.C. Brierly), Central Empire (M. Es- 
pinasse), Chad (Roger Decottignies- 
Seydou M. Sy), Chile (Manuel 
Sanhueza Cruz), Colombia (H. Devis 
Echandria-Carlos Bueno-Guzman), 
Comoro (Michel Robert), Congo 
(Alexis Gabou), Costa Rica (Walter 
Antill6n-Gerardo Trejos), Cuba (Jean 
Lisbonne), Cyprus (Criton G. 
Tornaritis), Czechoslovakia (Viktor 
Knapp). 

Kitagawa, Zentaro gen.ed.: Doing busi- 
ness in Japan. New York, 1980. 5 vols. 
Loose-leaf. Vol. I. Overview vol., glos- 
sary, bibliography. Vol. II. General 
transaction guide. Vol. III. Contracts 
and business activities. Commercial 
instruments: bills, notes, checks and 


others. 2. vols. 

(legislation). 

A work by several authors. Vol. 1 
contains overviews on contract law, 
commercial instruments, property, se- 
cured transactions, intellectual prop’y, 
company law, securities transactions, 
administrative law, antimonopoly regu- 
lations, taxation & dispute settlements; 
glossaries & bibliography. Vol. 2 con- 
tains General guide to planning trans- 
actions, Japan as a market, Japanese 
legal system: history and structure, 
materials of Japanese law. Vol. 3 con- 
tains contract law in general, sales, 
manufacturing, loans & banking, con- 
struction, advertising, transportation, 
warehousing, trusts, insurance, and 
commercial instruments. The appendix 
vols. contain translations of statutes 
among them the Constitution, the Na- 
tionality Act, Civil Code, Commercial 
Code, Code of Civil Procedure, An- 
timonopoly and Fair Trade Mainte- 
nance Act, Labor Standards Act, etc. 
Legal aspects of doing business in 

Latin America: Mexico, Brazil, Ar- 

gentina, Chile and the Andean Com- 

mon Market countries. J.T. Moscoso, 

program chairman. New York, 1980. 

289 p. 

(Practising Law Institute, A Course 

Handbook.) 

Mensah-Brown, A. Kodwo: Introduc- 
tion to law in contemporary Africa. 

Owerri-New York-London, 1976, 101 


appendixes 


p. 

A short introductory work in three 
parts. Pt. I: Prologue discusses the 
families of contempoary African legal 
systems; Pt. II discusses the major 
components of law in contemporary 
Africa: indigenous (native) African 
law, religious laws (Islamic and Hindu 
law), canon law, general or national 
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law (common law and civil law territo- 

ries); Pt. III: Epilogue considers inter- 

nal conflict of laws and decolonization 
of (inherited) national laws. 

Mueller, Rudolf, Stiefel, Ernst & 
Briicher, Horst: Doing business in 
Germany. 8th fully rev. ed. Frankfurt 
a/M., 1978. 178 p. 

A very useful concise introductory 
work to German law. 

Reiner, S.T. & Reiner, A.E.: Doing busi- 
ness in Mexico. New York, 1980 — 2 
vols. Loose-leaf. 

“Based in part upon lectures deliv- 
ered at a Symposium sponsored by 
Southern Methodist University, School 
of law and held in Mexico City, Oct. 3- 
5, 1979. Parts of vol. 2 in Spanish.” 
Shahabudden, M.: The legal system of 

Guyana. With a foreword by 

Shridath S. Ramphal. Georgetown, 

Guyana, 1973. xxix, 523 p. 

Wu, M.A.: An introduction to the Ma- 
laysian legal system. 2d ed. Kuala 
Lumpur, 1978. x, 138 p. 


ARTICLES: 


Angelo, A.H.: Thinking of Japanese 
law—a linguistic primer. Comp. & 
Int’! L.J. South. Afr. 12:83-90, 79. 

Baxter, L.G.: Fairness and natural jus- 
tice in English and South African 
law. S.A.L.J. 96:607-639, °79. 

Belgium. Doing business in Belgium. 
For. Tax L. Bi-Weekly Bull. 30 No. 1- 
2:1-19, No. 3-4:1-7, °79. 

Chiu, Hungdah: Certain problems in 
recent law reform in the People’s Re- 
public of China. Comp. L. Yb. 3:1-31, 
79. 

Forte, D.F.: Islamic law: the impact of 
Joseph Schacht. Loy. L.A. Int'l & 
Comp. L. Ann. 1:1-36, ’78. 

Goto, Mineo: A theoretical analysis of 
the People’s Republic of China in the 
first two decades: towards a compar- 
ative study of politics in developing 
countries. Kwansei Gakuin L. Rev. 
8:13-77, °79. 

Holleman, J.R.: Law and anthropology: 
a necessary partnership for the 
study of legal change in plural sys- 
tems. J.A.L. 23:117-30, 79. 

Hsia, Tao-tai: Legal developments in 
the PRC since the Purge of the Gang 
of Four. Rev. Soc. L. 5:109-130, ’79. 

Lubman, S.B.: New developments in 
law in the People’s Republic of 


China. Northwest. J. Int'l] L. & Bus. 
1:122-33, 79. 

Panama. Doing business in Panama. 
For. Tax L. Bi-Weekly Bull. 30 No. 13- 
14:12-15, 79. 

Radhie, T.M.: Current legal research in 
Indonesia. Int’] J.L. Lib. 7:211-219, ’79. 

Sanders, A.J. G.M. & Botha, N.J. eds.: 

Current legal developments. Comp. & 
Int'l L.J. South. Afr. 12:91-134,; 214-250; 
332-364, °79. 
[Bophuthatswana, Botswana, 
Lesotho, Malawi, Mauritius, Rhode- 
sia, South Africa, S.W. Africa/ 
Namibia, Swaziland, Transkei, 
Zambia, Zimbabwe Rhodesia] 

Thailand. The legal system of Thai- 
land. L.J. of The Marut Bunnag Int’l 
L. Office 5 No. 3:1-6, "76. 


2. WORKS ON THE CHARACTER OF 


FOREIGN LAWS; THE 
INFLUENCES OF 
FOREIGN LAW AND 
IDEAS 


Books: 


Goldziher, Ignaz: Introduction to Is- 
lamic theology and law. Transl. by 
Andras and Ruth Hamori. Princeton, 
N.J., 1981. 302 p. 

Six important lectures by one of the 
leading scholars of Islam: on Muham- 
med and Islam, The development of 
law, Growth of development of dog- 
matic theology, Ascetism and sufism, 
The Sects, and Later developments. 
They are preceded by an introduction 
by Bernard Lewis. 

Levine, Aaron: Free enterprise and 
Jewish law. Aspects of Jewish busi- 
ness ethics. New York, 1980. 224 p. 
(The Library of Jewish Law and 
Ethics.) 

An interesting study the purpose of 
which is to compare the approaches of 
free enterprise and the Jewish law 
(Halakhah) to various economic issues 
arising from the emphasis put by free 
enterprise on competition, efficiency, 
and economic freedom. In separate 
chapters it considers monopoly and re- 
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yer 34:487-88, ’79. 

South Africa, Republic of. Act to Re- 
strict Enforcement of Certain For- 
eign Judgments, Arbitration Awards 
and Letters of Request [No. 99, June 
20, 1978]. Int’l Leg. Materials 18:127- 
130, ’79. 

Spain. Constitution (approved by the 
people at a referendum on 6th De- 
cember 1978, promulgated by the 
King on 26th December 1978) [Text]. 
Const. & Parliam. Inf. 3d s. 28 (No. 
116):114-71, °78. 

Spain. The Constitution of Spain of 
1978 [Text]. Hastings Const. L.Q. 
7:79-128, "79. 

Sweden. Copyright law. National legis- 
lation I. Law amending the Law of 
1960 (No. 729) on Copyright in Liter- 
ary and Artistic Works (No. 488, of 
June 8, 1978) [Text]. Il. Law amend- 
ing the Law of 1960 (No. 730) on 
Rights in Photographic Pictures (No. 
489, of June 8, 1978) [Text}. Copyright 
15:308-309, °79. 

Sweden. Data Act 1973-1979. Enacted 
by the Riksdag [Text]. Comm. Laws 
of Europe 2:425-33, ’79. 

Sweden. Data Ordiance 1973-1979. 
Promulgated by the Minister for Jus- 
tice (14 June 1979)[Text]. Comm. 
Laws of Europe 2:434-35, ’79. 

Sweden. Patents Act (Act No. 837 of 
1967, as amended by the Act of 1978). 
Ind. Prop’y 18 Jan. Text 2-001:001-016, 
79. 

Sweden. Patents Decree 1978 (Decree 
on patent Formalities No. 838 of 1967, 
as amended by Decree No. 151 of 
1978). Ind. Prop’y 18 June Text 2- 
002:001-012, ’79. 

Switzerland. Federal Order Concern- 
ing the Atomic Energy Act of 6th Oc- 
tober, 1978 [Text]. Nuclear L. Bull. 
23:57-62, "79. 

Thailand. Constitution for the Admin- 
istration of the Kingdom, B.E. 2520 
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(A.D. 1977) [Text]. L.J. of the Marut 
Bunnag Int’! L. Office 6 No. 4:1-5, ’77. 
Thailand. Constitution of the Kingdom 
of Thailand (22nd October B.E. 2519 
(1976) [Text]. L.J. of The Marut Bun- 
nag Int’l L. Office 5 No. 2:1-7, °76. 
Thailand. Constitution of Thailand, 
1974 (enacted on the 7th October, 
B.E. 2517 (1974) [Text]. LJ. of The 


[Vol. 30 


Marut Bunnag Int’l L. Office 3 No. 
3:1-38, °74. 

Yugoslavia. Act on Liability for Nu- 
clear Damage (19 April 1978). Nu- 
clear L. Bull. 23 Supp.:17-24, °79. 

Yugoslavia. Law on Joint Ventures 
(April 15, 1978). Int’l Leg. Materials 
18:229-247, °79. 


Ill. PRIVATE LAW 


1. GENERAL NOTIONS AND THE 
LAW OF PERSONS 


Books: 


Shevtsov, V.: Citizenship of the USSR 
(a legal study). Transl. by Lenina 
llitskaya. Moscow, 1979. 285 p. 


ARTICLES: 


Ginsburgs, George: Substantive as- 
pects of the 1978 Law on Soviet Citi- 
zenship: first impressions. Rev. Soc. 
L. 5:381-407, °79. 

Herman, Shael: Legislative manage- 
ment of history: notes on the philo- 
sophical foundations of the Civil 
Code. Tulane L. Rev. 53:380-397, ’79. 
[France, Louisiana] 

Kozolchyk, Boris: The commercializa- 
tion of civil law and the civilization 
of commercial law. La. L. Rev. 40:3-47, 
79. 

Szilbereky, Jené: The Civil Code 
amended and restated. Hung. L. Rev. 
1979 No. 1-2:5-18, ’79. 

Tedeschi, G.: The law of laws. 
Prolegomena to the Civil Code. 
Israel L. Rev. 14:145-163, ’79. 

[Israel] 


2. LAW OF OBLIGATIONS 
(CONTRACTS, TORTS, QUASI 
CONTRACTS) 


Books: 


Braunschweig, Bernhard von: Product 
liability. Federal Republic of Ger- 
many. 57 p. In: Product liability. A 
manual of practice in selected na- 
tions. London-Rome-New York, 1981. 

Dawson, J.P.: Gifts and promises. Con- 
tinental and American law com- 
pared. New Haven-London, 1980. 240 


p. 
(Storrs Lectures on Jurisprudence: 
1978.) 

An excellent study on gratuitous 


transactions in Roman, French and 

German law in a historical context and 

a comparison to the solutions in Eng- 

lish and American law. The appendix 

contains tabulation of forced heirship 
in twenty-four countries (Europe and 

Latin America). 

Dawson, J.P.: Retreat from contract as 
a recourse after breach. In: Fest- 
schrift fur Konrad Zweigert. Tub- 
ingen, 1981. p. 417-432. 

Limpens, Jean—Kruithof, R.M.— 
Meinertzhagen-Limpens, Anne: Lia- 
bility for one’s own act. In: Interna- 
tional Encyclopedia of Comparative 
Law. Vol. 11. Torts. Chapter 2. Tub- 
ingen, 1979. 140 p. 

Lorenz, Werner: Contracts for work on 
goods and building contracts. In: In- 
ternational Encyclopedia of Compar- 
ative Law. Vol. 8. Chapter 8. 
Tubingen-Alphen aan den Rijn, 1980. 
148 p. 

Luzzato, Riccardo: Product liability. It- 
aly. 47 p. In: Product liability. A man- 
ual of practice in selected nations. 
London-Rome-New York, 1981. 


Product liability. A manual of practice 
in selected nations. Ed. Hans-Ulrich 
Stucki and Peter R. Altenburger. 
London-Rome-New York, 1981 —, 
loose leaf. 1 binder (to be published 
in 2 binders). 

This binder contains as of 1 January 
1981 booklets on Australia, Belgium, 
Canada, Finland, Germany, Fed. Rep., 
Italy, Netherlands, Sweden, Switzer- 
land, U.K. 

Sinnadurai, Visu with assist. of Koh, 
T.N.P.: The law of contract in Malayi- 
sia and Singapore. Cases and com- 
mentary. Kuala Lumpur-New York, 
1979. xix, 764 p. 

Sdélyom, Laszl6: The decline of civil lia- 
bility. Transl. J. Decsényi. Alphen 
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aan den Rijn-Rockville, MD, 1980. 252 


p. 

An interesting and original study on 
the development and change of delic- 
tual liability in civil law, common law 
and socialist law. 

Stucki, H.U. and Altenburger, P.R.: 
Product liability. Switzerland. 70 p. 
In: Product liability. A manual of 
practice in selected nations. London- 
Rome-New York, 1981. 


ARTICLES: 


Angelo, A.H. & Ellinger, E.P.: Uncon- 
scionable contracts—a comparative 
study. Otago L. Rev. 4:300-39, ’79. 
[English, French, German, U.S.A. 
law] 

Balekjian, W.H.: Consideration in the 
English law of contract and its ab- 
sence in Scots law: some compara- 
tive remarks. Comp. L. Yb. 3:279-287, 
"79. 

Barry, D.D.: Soviet tort law and the de- 
velopment of public policy. Rev. Soc. 
L. 5:229-249, 79. 

Berg, K.F.: The Israeli Standard Con- 
tracts Law 1964: judicial controls of 
standard form contracts. Int’l & 
Comp. L.Q. 28:560-574, ’78. 

Christovich, M.M. & Stadnik, T.J.R.: Ju- 
dicial modification of penal clauses— 
a survey of recent developments. Tu- 
lane L. Rev. 53:523-555, °79. 
[Louisiana, France, Roman l1., Scots 
1., common 1., Quebec] 

Davis, D.M.: Products liability in South 
African law. Comp. & Int’l L.J. South. 
Afr. 12:206-213, ’79. 

Delaume, G.R.: What is an interna- 
tional contract? An American and a 
Gallic dilemma. Int’l & Comp. L.Q. 
28:258-279, 79. 

Denayer, Th.: Belgium: new measures 
to control construction contracts. 
Europ. Taxation 19:250-56, ’79. 

Drobnig, U.: Standard form contracts 
in international commercial transac- 
tions. Netherl. Int’l L. Rev. 26:182-90, 
79. 

Eisenberg, M.A.: Donative promises. U. 
Chi. L. Rev. 47:1-33, ’79. 

Eulau, P.H.: Inducing breach of con- 
tract: a comparison of the laws of the 
United States, France, the Federal 
Republic of Germany and Switzer- 
land. Boston Coll. Int’l & Comp. LJ. 
2:41-68, °78. 

Farnsworth, E.A.: The pitfalls of mak- 


ing international contracts. North. 
Car. J. Int’l L. & Com. Reg. 4:97-105, 
79. 

Gold, Joseph: The Fund Agreement in 
the courts—XIII [Par values and ex- 
change rates]. Europ. Transport L. 
14:568-94, °79. 

Grahl-Madsen, Atle: Conflict between 
the principle of unitary succession 
and the system of scission. Int'l & 
Comp. L.Q. 28:598-643, ’78. 

[comp.] 

Harding, C.S.P.: The act of the plaintiff 
and concurrent causes: fault and 
causation in the French law of delict. 
Int’l & Comp. L.Q. 28:525-533, ’78. 

Hoff, Timothy: Error in the formation 
of contracts in Louisiana: a compara- 
tive analysis. Tulane L. Rev. 53:329- 
79, °79. 

Kalensky, P.: Some aspects of socialist 
integration in international sales law: 
the CMEA conditions and the Hague 
uniform laws. Netherl. Int’l L. Rev. 
26:316-28, °79. 

Lesguillons, Henry: Frustration, force 
majeure and unforseable difficulties 
in English and Continental legal sys- 
tems and judicial powers in relation 
thereto [Abbrev. of French article]. 
Int’l Trade L. & Pract. 5:507-32, ’79. 

Levine, Aaron: External benefits as 
treated in Jewish law. Israel L. Rev. 
14:184-194, °79. 

MacCormack, Geoffrey: Periculum. 
Zschft. Savigny Rém. 96:129-72, 79. 
Marschall, Wolfgant Freiherr von: The 
new German Law of Standard Con- 
tract Terms. Lloyd’s Mar. & Comm. 

L.Q. 1979:278-87, 79. 

Martens, Paul: Subcontracting: Legal 
constraints and incentives [Abbrev. 
of French article]. Int’l Trade L. & 
Pract. 5:245-70, ’79. 

Nunes, K.D.: Towards meaningful cri- 
teria of actionability in the law of de- 
lict. Comp. L. Yb. 3:173-213, ’79. 
[comp.] 

Osakwe, Christopher: An examination 
of the modern Soviet law of torts. Tu- 
lane L. Rev. 54:1-76, "79. 

Overcash, K.M.: Usury and consumer 
credit law in Louisiana. Tulane L. 
Rev. 53:1439-1473, ’79. 

Poole, S.N. Jr.: Does Louisiana really 
have strict liability under Civil Code 
articles 2317, 2318, and 2321? (Com- 
ment.) La. L. Rev. 40:207-20, "79. 
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Poullet, Yves: Contractual guarantees 
in international trade [Abbrev. of 
French article]. Int’l Trade L. & 
Pract. 5:387-442, 79. 

Raday, Frances: Torts liability for 
strike action and third party rights. 
Israel L. Rev. 14:31-73, ’79. 

[Israel, common law] 

Rickett, C.E.F.: Charitable giving in 
English and Roman law. Camb. LJ. 
38:118-47, °79. 

Rosenn, K.S.: The effects of inflation on 
the law of obligations in Argentina, 
Brazil, Chile and Uruguay. Boston 
Coll. Int’l & Comp. L. Rev. 2:269-98, 
"79, 

Saudi Arabia. New Saudi law covers 
agents. For. Tax L. Bi-Weekly Bull. 
29 No. 49-50:4-6, °79. 

Scott, W.E.: The theory of risk liability 
and its application to vicarious liabil- 
ity. Comp. & Int'l LJ. South. Afr. 
12:44-64, °79. 

[U.S.-U.K., Netherlands, South 
Africa] 

Sweden. Agency law. For. Tax L. Bi- 
Weekly Bull. 30 No. 17-18:12-13, °79. 
Verlander, D.E. III: Article 2317 liabil- 
ity: an analysis of Louisiana jurispru- 
dence since Loerscher v. Parr. 

Loyola L. Rev. 25:263-82, °79. 

Wall, G.E.: The right to sublease. Tu- 
lane L. Rev. 53:556-582, ’79. 

[France, Louisiana, common 1.]} 

Yoran (Jurkevitz), Aharon: Linked 
compensation—full compensation? 
Israel L. Rev. 14:515-519, 79. 

[Israel] 


3. LAW OF PROPERTY (REAL 
PROPERTY, PERSONAL 
PROPERTY, 
EXPROPRIATION, 
CONFISCATION) 


Books: 


Akinsanya, A.A.;: The expropriation of 
multinational property in the third 
world. New York, 1980. 386 p. 

Legal aspects of alien acquisition of 
real property. Ed. by Dennis Camp- 
bell. Deventer-Boston-London, 1980. 
206 p. 

A work by various authors consider- 
ing and analysing the law controlling, 
inhibiting or prohibiting investment in 
real property by aliens in European 
countries, Israel and the U.S. The 
countries discussed are Austria (Eu- 
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gen Salpius), Belgium (Stephane 

Bertouille), Denmark (J. Kors Jensen), 

England (Anthony A. Alexander), Fed- 

eral Republic of Germany (Peter von 

Borch), France (Pierre Fontaneau), 

Israel (Joshua Weisman), the Nether- 

lands (A.P. van Lidth de Jende), Spain 

(Carlos Loring), Sweden (Géran Ohl- 

son), Switzerland (Karl Arnold and 

Max Walter), United States (Robert 

Salkin), the European Community 

(W.H. Balekjian). These chapters aré 

preceded by a general study: Alien ac- 

quisition of real property: a practi- 
tioner’s perspective (Dennis Campbell 
and David S. Tenzer). 

Saini, B.S.: The texture to contest 
alienations under Hindu law. With 
underlying principles thereof, critical 
& analytical notes, and case-law up- 
to 1979. Ambala City, 1979 —. 

[India] 


ARTICLES: 


Coleman, Rex: The Japanese and Ko- 
rean law of secured transactions. 
Hastings Int’l & Comp. L. Rev. 2:21- 
50, °79. 

Ginossar, Shalev: Rights in rem—a 
new approach. Israel L. Rev. 14:286- 
336, ’79. 

[Israel, civil law, common law] 

Johnson, Patrick Jr.: The Civil Code ar- 
ticles on building restrictions: a criti- 
cal analysis. Tulane L. Rev. 53:583- 
597, °79. 

[Louisiana] 

Lewis, Carole: Superficies solo cedit— 
sed quid est superficies? S.A.LJ. 
96:94-107, °79. 

[South Africa] 

Piper, D.C.: New directions in the pro- 
tection of American-owned property 
abroad. Int’l Trade L.J. 4:315-48, °79. 

Seidl-Hohenveldern, I.: Counter-na- 
tionalisation. Yb. World Aff. 1979:257- 
64, °79. 

[Austria] 

Sornarajah, M.: Compensation for ex- 
propriation: the emergence of new 
standards. J. World Trade L. 13:108- 
31, °79. 


4. LAW OF SUCCESSION 
Books: 


ARTICLES: 


Brandon, Michael: Claims against wills 
and trusts of UK citizens domiciled 
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in Switzerland. Int’l Leg. Pract. 
4(iii):16-19, 79. 

Pollzien, G.M.: International estate lLiti- 
gation in German courts. Int’l Leg. 
Pract. 4(ii):7-11, ’79. 


5. FAMILY LAW 
Books: 


Eekelaar, J.M. & Katz, S.N. eds.: Mar- 
riage and cohabitation in contempo- 
rary societies. Areas of legal, social 
and ethical change; an international 
and interdisciplinary study. Toronto, 
1980. 454 p. 

A collection of papers presented to 
the Third World Conference of the In- 
ternational Society on Family Law in 
Uppsala (1979); some are in French, 
most of them are in English. The pa- 
pers consider general questions or spe- 
cific countries. The countries discussed 
in English are: Sweden, Finland, Ire- 
land, Australia, Nigeria, the U.S., Ja- 
pan, the Netherlands, Switzerland, 
German Fed. Rep., Yugoslavia. 

Glos, G.E.: The law of marital property 
in Czechoslovakia and the Soviet 
Union. Washington, 1981. 49 p. 
(Library of Congress, Law Library.) 

Rheinstein, Max & Glendon, Mary Ann: 
Inter-spousal relations. In: Interna- 
tional Encyclopedia of Comparative 
Law. Vol. 4. Chapter 4. Tubingen-Al- 
phen san den Rijn, 1980. 194 p. 

This chapter deals with legal author- 
ity patterns in marriage and the mari- 
tal property systems. 


ARTICLES: 


Brabenec, Frantisek: Social welfare, 
children and their sociolegal protec- 
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tion. Bull. Czechoslovak L. 18:31-40, 
79. 

James, R.D.: Polygamy and capacity to 
marry. Mod. L. Rev. 42:533-43, ’79. 

McClendon, W.H. III: Louisiana’s new 
Matrimonial Regime Law: some as- 
pects of the effect on real estate 
practice. La. L. Rev. 39:441-477, ’79. 

Maqutu, W.C.M.: Current problems 
and conflicts in the marriage law of 
Lesotho. Comp. & Int’l L.J. South. 
Afr. 12:176-187, °79. 

[Sesotho, roman-Dutch 1.] 

Muller-Freienfels, W.: The marriage 
law reform of 1976 in the Federal Re- 
public of Germany. Int’l & Comp. 
L.Q. 28:184-210, ’79. 

Nathan, Carmen: Household neces- 
saries: the proof of the pudding and 
a new recipe. S.A.L.J. 96:247-262, ’79. 
[South Africa] 

Pedersen, I.M.: Danish law relating to 
non-marital relationships. Int'l & 
Comp. L.Q. 28:117-127, ’79. 

Petrulakova, Jirina: Foundations of the 
legal status of parents and children. 
Bull. Czechoslovak L. 18:6-17, ’79. 

Radvanova, Senta: Substitute family 
upbringing of children. Bull. Czecho- 
slovak L. 18:18-30, ’79. 

Spaht, K.S.: Background of matrimo- 
nial regimes revision. La. L. Rev. 
39:323-45, 79. 

Téte, W.T.: A critique of the Equal 
Management Act of 1978. La. L. Rev. 
39:491-549, °79. 

[Louisiana] 

Warburg, Ronald: Child custody: a 
comparative analysis. Israel L. Rev. 
14:480-503, ’79. 


IV. COMMERCIAL LAW 


1. COMMERCIAL LAW IN GENERAL 
(NATURE AND SOURCES OF 
COMMERCIAL LAW, 

FIRMS AND TRADE 
REGISTER, FOREIGN INVESTMENT) 


Books: 


Bastian, Walter: Investing in Mexico. 
Washington, 1979. 9 p. 
(Overseas Business Reports 79-13.) 
Bayer, W.F.: Horizontal groups and 
joint ventures in Europe—concepts 
and reality. In: Festschrift fur Kon- 


rad Zweigert. Tubingen, 1981. p. 363- 
379. 

Business with China. An international 
reassessment. Ed. by N.T. Wang. 
New York-Oxford, 1980. 145 p. 

A collection of papers by various 
authors. 

Campbell, Dennis ed.: International 
handbook on comparative business 
law. Deventer, 1979. ca 250 p. 

A work by various authors. The first 

8 chapters discuss current legal issues 

in Belgium, Denmark, England, 

France, Germany (Fed. Rep.), Italy, 
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Switzerland and the U.S. relevant to 
foreign business enterprises doing 
business in the respective countries. 
The second part of the book deals with 
a hypothetical joint venture which 
then is discussed by each of the con- 
tributors from the point of view of his 
respective country’s law. 

Glick, L.A.: Trading with Saudi Arabia. 
A guide to shipping, trade, invest- 
ment and tax laws of Saudi Arabia. 
Montclair-London, 1980. 595 p. 

It contains a collection of legal provi- 
sions with some comments related to 
foreign trade regulation, maritime law, 
foreign investments, and taxation. 
Grosse, R.E.: Foreign investment codes 

and the location of direct investment. 

New York, 1980. 158 p. 

A work dealing mainly with the 
Latin American region. 

Holtzmann, H.M. & Surrey, W.S. eds.: A 
new look at legal aspects of doing 
business with China: developments a 
year after recognition. New York, 
1979. 792 p. 

(PLI Commercial Law and Practice 
Course Handbook Series, No. 226.) 
Kohlik, George ed.: Digest of commer- 

cial laws of the world. Dobbs Ferry, 

1980. 6 vols. Loose-leaf. 

(Additions to surveys issued Novem- 
ber 1979): The commercial laws of Aus- 
tria (56 p.), of Bolivia (36 p.), of 
Canada (15 p.), of Nova Scotia, Canada 
(36 p.), of Greece (29 p.), of the Ivory 
Coast (61 p.), of Panama (38 p.), of the 
State of Tasmania (11 p.), of Tunisia 
(68 p.). 

(Additions to surveys issued May 
1980): The commercial laws of Nigeria 
(63 p.), of Spain (79 p.); Transnational 
commercial arbitration (214 p.); (Addi- 
tions to surveys issued August 1980): 
Commercial laws of the Common- 
wealth of Australia, New South Wales 
(60 p.), of the Federal Republic of Ger- 
many and West Berlin (91 p.), of Thai- 
land (64 p.), of the Union of Soviet 
Socialist Republics (as applied to civil 
law and procedure relations in foreign 
trade) (78 p.); Incoterms, uniform cus- 
toms and practices, foreign trade defi- 
nitions, International Chamber of 
Commerce (43 p.). 

Lindow, H.A.: Marketing in Ecuador. 
Washington, 1979. 24 p. 

(Overseas Business Reports 79-01.) 
Sengupta, Surajit: Business law in 


THE AMERICAN JOURNAL OF COMPARATIVE LAW [Vol. 30 


India. Calcutta-New York, 1979. ix, 
872 p. 

Waldmann, R.J. & Mansbach, B.T.: In- 
vestment incentive programs in 
Western Europe. Washington (Int’l 
Div., Chamber of Commerce of the 
U.S.), 1978. 450 p. 


ARTICLES: 


Amerasinghe, C.F.: The jurisdiction of 
the International Centre for the Set- 
tlement of Investment Disputes. Ind. 
J. Int’l L. 19:166-227, 79. 

Bernitz, Ulf: Market law as a legal dis- 
cipline. Scandinavian Stud. L. 
1979:53-76, °79. 

Blair, H.O.: United Nations Interna- 
tional Code on Conduct on Transfer 
of Technology. J. Marshall L. Rev. 
13:163-203, °79. 

Brown, J.T.: International joint venture 
contracts in English law. Int’l Trade 
L. & Pract. 5:193-243, 79. 

Dempsey, P.S.: Foreign investment in- 
centives in the developing world: the 
legislation of Greece, Egypt, Paki- 
stan, Thailand and the Republic of 
China. Case West. Res. J. Int’l L. 
11:575-611, °79. 

Denmark. Doing business in Denmark. 
For. Tax L. Bi-Weekly Bull. 30 No. 31 
& 32:1-16, ’79. 

Egypt. Commercial agent regulations. 
For. Tax L. Bi-Weekly Bull. 29 No. 49- 
50:6-9, °79. 

Elicker, G.L.: Western joint ventures to 
carry out industrial cooperation 
agreements in the Soviet Union: se- 
lected problems for United States 
parties. Int’l Lawyer 13:485-500, ’79. 

Eze, O.C.: Legal structures for the res- 
olution of international problems in 
the domain of private foreign invest- 
ments: a Third World perspective 
now and in the future. Georgia J. 
Int'l & Comp. L. 9:535-47, ’79. 

Hardy Ivamy, E.R., Hill, DJ. & 
Timagenis, G.J.: International case 
notes. Lloyd’s Mar. & Comm. L.Q. 
1979:62-112, 202-56, 380-411, 517-69, °79. 

Holtzmann, H.M.: Dispute resolution 
procedures in East-West trade. Int’l 
Lawyer 13:233-251, ’79. 

Klingenberg, M.F. & Pattison, J.E.: 
Joint ventures in the People’s Re- 
public of China: the new legal envi- 
ronment. Va. J. Int’l L. 19:807-39, 79. 

Kozolchyk, Boris: Fairness in Anglo 
and Latin American commercial ad- 
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judication. Boston Coll. Int’l & Comp. 
L. Rev. 2:219-67, °79. 

Lubman, S.B.: The emergence of new 
institutions for trade and investment 
in China. In: The Southwestern Le- 
gal Foundation, Dallas, International 
and Comparative Law Center. Sym- 
posium: Private Investors Abroad 
1979:189-250. 

Mexico. Investing in Mexico. For. Tax 
L. Bi-Weekly Bull. 30 No. 13-14:1-10, 
79. 

Naray, P.: Application of the most- 
favoured-nation treatment in East- 
West trade. Acta Juridica Acad. Sci. 
Hungaricae 21:145-158, ’79. 

Pavelic, R.S.: Exporting to the People’s 
Republic of China. Case West. Res. J. 
Int’l L. 11:337-86, ’79. 

Rowland, W.S.: Foreign investment in 
Brazil: a reconcilation of perspec- 
tives. J. Int’l L. & Econ. 14:39-62, ’79. 

Schley, M.D.: Foreign investment in 
Paraguay: an analysis of incentives 
under Law No. 550. Hastings Int’l & 
Comp. L. Rev. 3:177-200, 79. 

Spoliansky, L.G.R.: Modern business 
law in the Sultanate of Oman. Int'l 
Lawyer 13:101-117, ’79. 

Tang Thi Thanh Trai Le: The Foreign 
Investment Code of the Socialist Re- 
public of Vietnam. Int’l Lawyer 
13:329-344, ’79. 

Topp, S.W.: Joint ventures in the Peo- 
ple’s Republic of China (Note). J. 
Int'l L. & Econ. 14:133-52, ’79. 

Torbert, P.M. with assist. of Thomson, 
J.A.: China’s Joint Venture Law: a 
preliminary analysis [Includes text]. 
Vand. J. Transnat’l L. 12:819-895, ’79. 

Travaglini, V.D.: Foreign licensing and 
joint venture agreements. North. 
Car. J. Int’l L. & Com. Reg. 4:159-77, 
79. 

Wetter, J.G.: East meets West in Swe- 
den. Int’1 Lawyer 13:261-268, ’79. 


2. BUSINESS ORGANIZATIONS 
(CORPORATIONS, 
PARTNERSHIPS, ETC.) 


Books: 


Ercklentz, E.W. Jr.: Modern German 
corporation law. Dobbs Ferry, N.Y., 
1979. 2 vols. 714 p. 

A description of the German com- 
pany (corporation) (Aktiengesell- 
schaft(AG)) and the limited liability 
company (GmbH) with the aim “to 
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provide a reasonably comprehensive 
guide to the principles and require- 
ments of German corporate law.” The 
appendices contain translations of 
form of articles of an AG, of associa- 
tion agreement of GmbH, and of the 
prescribed form of financial statements 
of an AG. 

Horn, N.?: Legal problems of codes of 
conduct for multinational enter- 
prises. Deventer, 1980. 509 p. 

Pillai, P.N.: Company law. Singapore, 
1979. 121 p. 

(Singapore Law Series No. 7.) 


ARTICLES: 


Baade, H.W.: The legal effects of codes 
of conduct for multinational enter- 
prises. German Yb. Int’l L. 22:11-52, 
79, 

Beltramo, Mario: Shareholders’ agree- 
ments: Italy. Int’] Bus. Lawyer 7:103- 
107, °79. 

Blackburn, J.D. & Newman, Jeffrey: 
The French social balance sheet. U. 
Cinn. L. Rev. 48:969-84, "79. 

Bonnano, J.B.: The protection of 
outside shareholders in a Konzern 
under German and American law. 
Comp. Jurid. Rev. 16:29-54, 79. 

Burstein, Jack: The limitada: partner- 
ship or corporation? Int’l Tax J. 6:32- 
41, 79. 

[Colombia] 

Co-determination see also: V. 

Freimuller, Hans-Ulrich: Shareholders’ 
agreements: Switzerland. Int’l Bus. 
Lawyer 7:110-114, 79. 

Hawes, D.W.: Whither accounting and 
the law? A comparative analysis of 
the sources of accounting authority 
in the light of international develop- 
ments. J. Comp. Corp. L. & Sec. 2:195- 
219, 79. 

[U.S., U.K., Germany, Japan] 

McLennan, J.S.: The ultra vires doc- 
trine and the Turquand rule in com- 
pany law—a suggested solution. 
S.A.L.J. 96:329-371, 79. 

[South Africa, G.B.] 

Mertens, H.-J. & Schanze, Erich: The 
German Codetermination Act of 
1976. J. Comp. Corp. L. & Sec. 2:75-88, 
79, 

Schmitthoff, C.M.: Social responsibility 
in European company law. Hastings 
L.J. 30:1419-32, ’79. 

Schreiner, O.C.: The shareholder’s de- 
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rivative action—a comparative study 
of procedures. S.A.L.J. 96:203-246, ’79. 
[South Africa, England, U.S., 
Canada] 

Strobel, Michael: Shareholders’ agree- 
ments: Germany. Int’l Bus. Lawyer 
7:94-99, "79. 

Schuit, S.R.: Shareholders’ agree- 
ments: the Netherlands. Int’l Bus. 
Lawyer 7:107-109, ’79. 

Victorin, Anders: Co-determination in 
Sweden: the union way. J. Comp. 
Corp. L. & Sec. 2:111-140, ’79. 


3. MARITIME LAW 
Books: 


Hague-Zagreb essays. 3. Carriage of 
goods by sea, maritime collisions, 
maritime oil pollution, commercial 
arbitration. Hague-Zagreb Collo- 
quium on the Law of International 
Trade Session 1978 Opatija. Ed. by 
C.C.A. Voskuil and J.A. Wade. Al- 
phen aan den Rijn-Germantown, 
1980. 329 p. 

Papers by various authors: R. Cleton: 
Contractual liability for carriage of 
goods by sea (The Hague Rules and 
their revision); E. Pallua: Contractual 
liability for carriage of goods by sea in 
Yugoslav law and in the UNCITRAL 
Draft Convention; L. Erades: Limita- 
tion of non-contractual liability result- 
ing from collisions at sea; V. Filipovic: 
Limitation of non-contractual liability 
resulting from collisions at sea; B. 
Bohte & B. Vukas: International law 
and pollution of the sea; M. 
Sumampouw: Liability for oil pollution 
resulting from shipborne activities—a 
survey in the context of Dutch law; A. 
Goldstajn: Bona fides in international 
commercial arbitration; J.D.M. Lew: 
Bona fides in international commercial 
arbitration. 

ARTICLES: 

Dillon, C.A.C.: The demise charter- 
party under South African law. 
Comp. & Int’l L.J. South. Afr. 12:302- 
310, ’79. 

Goldie, C.W.H.: The carrier and the 
parties to the contract of carriage. Il 
Dir. Marittimo 81:616-28, ’79. 

Pixa, R.R.: The Hamburg Rules fault 
concept and common carrier liability 
under U.S. law. Va. J. Int’l L. 19:433- 
71, °79. 

Tetley, William: The Hamburg Rules— 
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a commentary. Lloyd’s Mar. & 
Comm. L.Q. 1979:1-20, ’79. 

Tetley, William: The Himalaya clause, 
“stipulation pour autrui,” non-re- 
sponsibility clauses and gross negli- 
gence under the Civil Code. Cahiers 
de Dr. 20:449-83, 79. 

United Nations Conference on the Car- 
riage of Goods by Sea, Final Act of. 
Europ. Transport L. 14:503-32, ’79. 


4, COMMERCIAL PAPER; BANKING 
AND STOCK EXCHANGE 


Books: 


Kozolchyk, Boris: Letters of credit. In: 
International Encyclopedia of Com- 
parative Law. Vol. 9. Commercial 
transactions and institutions. Chap- 
ter 5. Tubingen, 1979. 146 p. 

This contribution deals with the 
types of letters of credit, the issuing 
bank’s rights and duties, the formal re- 
quirements and the legal nature of the 
letters of credit. 

World law of competition. Gen. ed. J.O. 
von Kalinowski. Unit B. Western Eu- 
rope. 6 vols. New York, 1981? Loose- 
leaf. 

This work deals in separate parts 
with the European Economic Commu- 
nity (Ivo Van Bael & Jean-Francois 
Bellis), Belgium (J.-F. Bellis), Den- 
mark (Bjgrn Juell-Sundbye & Ulrik 
Lett), France (Robert Plaisant asst. by 
David Pass), Germany (Fed. Rep.) 
(Kurt Stockmann & Volkmar Strauch), 
Ireland (J.J. Walsh & Charles McCar- 
thy), Luxembourg (Andre Elvinger), 
U.K. (D. Barounos & William Allan), It- 
aly (Vittorio M. de Sanctis & Mario 
Fabiani), Switzerland (Walter R. 
Schluep), addition of Sweden and 
Spain is planned. Each country is cov- 
ered in four parts: I. General introduc- 
tion, II. Analysis of the substantive and 
jurisdictional aspect of the law, II. 
Analysis of various types of anti-com- 
petitive practices which the country’s 
laws attempt to regulate, IV. Procedure 
from the standpoint of the defendant 
and of the injured party. 


ARTICLES: 


Austria. The 1979 Banking Law. New 
framework for the Austrian credit 
system as of March 1, 1979. For. Tax 
L. Bi-Weekly Bull. 30 No. 3-4:8-16, ’79. 

Ben-Oliel, R.: Banker’s liability in the 
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bank deposit relationship. Israel L. 

Rev. 14:164-183, ’79. 

[Israel, common law, civil law] 
Blomquist, R.F.: The proposed Uniform 

Law on International Bills of Ex- 

change and Promissory Notes: a dis- 

cussion of some special problems 
reflected in the form and content, 
choice of law, and judicial interpreta- 
tion of articles. Cal. West. Int’l LJ. 

9:30-77, °79. 

Buschegen, H.E.: The universal bank- 
ing system in the Federal Republic 
of Germany. J. Comp. Corp. L. & Sec. 
2:1-27, °79. 

Cavelier, German with the collab. of 
Zunino, Gustavo, Almeida, D.E., 
Alessandri, Arturo, Mayora, Eduardo 
& Vallarino, J.R.: Bank secrecy, 
financial privacy and related restric- 
tions. Latin America, Argentina, Bra- 
sil, Colombia, Chile, Guatemala and 
Panama. Int’l Bus. Lawyer 7:243-46, 
79. 

G. de Membrillera, Rafael: Bank se- 
crecy, financial privacy and related 
restrictions. Spain. Int’] Bus. Lawyer 
7:240-42, °79. 

Heller, Kurt: Bank secrecy, financial 
privacy and related restrictions. Aus- 
tria. Int’l Bus. Lawyer 7:228-30, ’79. 

Hommel, Preben: Bank secrecy, 
financial privacy and related restric- 
tions. Denmark. Int’l Bus. Lawyer 
7:249-51, °79. 

International negotiable instruments. 
(Unification of International Trade 
Law: UNCITRAL’s First Decade. 
Symposium.) Am. J. Comp. L. 27:507- 
563, °79. 

Contributions on int’l negotiable in- 
struments by W.C. Vis, Norman Pen- 
ney, A.G. Guest. 

Japan. Banking law to be amended. 
For. Tax L. Bi-Weekly Bull. 30 No. 13- 
14:17-19, °79. 

Kozolchyk, Boris: Legal aspects of let- 
ters of credit and related secured 
transactions. Lawyer of the Americas 
11:265-84, °79. 

Macchi di Cellere, Luigi: Bank secrecy, 
financial privacy and related restric- 
tions. Italy. Int’l Bus. Lawyer 7:236- 
40, °79. 

Persson, P.G.: Bank secrecy, financial 
privacy and related restrictions. 
Sweden. Int’l Bus. Lawyer 7:246-49, 
79. 

Proscour, Leon: Bank secrecy, financial 
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privacy and related restrictions. 
France. Int’l Bus. Lawyer 7:234-36, 
79. 

Roe, M.J.: Finance, rules and the in- 
dexation of Brazilian government 
bonds. Vand. J. Transnat’] L. 12:1-65, 
79. 

Rosen, R.C.: The myth of self-regula- 
tion or the dangers of securities reg- 
ulation without administration: the 
Indian experience. J. Comp. Corp. L. 
& Sec. 2:261-302, °79. 

Schellenberg, Clause: Bank secrecy, 
financial privacy and related restric- 
tions. Switzerland. Int’l Bus. Lawyer 
7:221-28, 79. 

Schneider, Dieter: Bank secrecy, 
financial privacy and related restric- 
tions. The Federal Republic of Ger- 
many. Int’l Bus. Lawyer 7:230-34, ’79. 

Tager, Louise: The collecting banker’s 
liability to the true owner of a lost or 
stolen cheque. S.A.L.J. 96:372-398, 79. 
[South Africa] 

van Sandick, L.H.W.: Bank secrecy, 
financial privacy and related restric- 
tions. The Netherlands. Int'l Bus. 
Lawyer 7:259-63, "79. 

Yellon, D.J. & Welsh, G.M.: Counseling 
foreign banks on United States bank 
acquisitions: the foreign banker 
meets his U.S. lawyers. J. Comp. 
Corp. L. & Sec. 2:303-333, ’79. 


5. CARTELS, COMBINATIONS AND 
MONOPOLIES; UNFAIR 
COMPETITION 


Books: 


European Economic Community. 
Leading cases and materials on the 
competition law of E.E.C. D.J. Gijl- 
stra and D.F. Murphy, eds. 2d ed. 
Deventer-Boston, 1979. xvi, 482 p. 

Hawk, B.E. ed.: International antitrust. 
Fifth Annual Fordham Corporate law 
Institute. New York, 1979. 550 p. 

Hawk, B.E.: United States, Common 
Market and international antitrust: a 
comparative guide. New York, 1979. 
946 p. (looseleaf) 

Macgregor, I.H.: Mergers, acquisitions 
and shareholders. Cape Town, 1979. 
156 p. 

Troller, Alois: Unfair competition. In: 
International Encyclopedia of Com- 
parative Law. Vol. 3. Chapter 34. 
Tubingen-Alphen aan den Rijn, 1980. 
17 p. 
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Van Bael, Ivo & Bellis, Jean-Francois: 
European Economic Community 
competition law reporter. New York, 
1981. 6 vols. plus 1 binder current 
reporter. 

This work contains Commission De- 
cisions, Court judgements, settlements, 
questions and Commission reports. 
Vol. 1. covers the years 1962-1970, vol. 2. 
1971-1973, vol. 3. 1974, vol. 4. 1975, vol. 5. 
1976-1977, vol. 6. 1978-1979. 


ARTICLES: 


Andreopoulos, K.J.: The new Greek an- 
titrust Law: a strange feeling of deja 
vu. Comm. Market L. Rev. 16:109-118, 
79. 

Baden Fuller, C.W.: Article 86 EEC: ec- 
onomic analysis of the existence of a 
dominant position. Europ. L. Rev. 
1979:423-41, °79. 

Belke, Rolf & Braun, David: German 
merger control: a European ap- 
proach to anticompetitive takeovers. 
Northwest. J. Int’l L. & Bus. 1:371-449, 
79. 

Benoit, L.P.: Territorial restriction and 
exclusive dealing clauses under Eu- 
ropean Economic Community and 
United States antitrust law. Loy. L.A. 
Int’l & Comp. L. Ann. 1:67-86, °78. 

Brooks, P.E.J.: Abuse of a dominant 
position: repercussions of the 1973/74 
oil crisis in the EEC institutions. 
Comp. & Int'l L.J. South. Afr. 12:165- 
175, °79. 

[Netherlands] 

Carbonneau, T.E.: Exclusive distribu- 
torship agreements in French law. 
Int’l & Comp. L.Q. 28:91-116, ’79. 

Davidow, Joel: International antitrust 
codes and multinational enterprises. 
Loy. L.A. Int’l & Comp. L. Ann. 2:17- 
24, °79. 

Davidow, Joel: The UNCTAD Restric- 
tive Business Practices Code. Int’l 
Lawyer 13:587-605, ’79. 

Downes, T.A.: Exclusive dealing agree- 
ments: a change for the worse? 
Europ. L. Rev. 1979: 166-79, ’79. 

Harding, Christopher: The use of fines 
as a sanction in E.E.C. competition 
law. Comm. Market L. Rev. 16:591- 
614, °79. 

Hollmann, N.H.: Antitrust law and pro- 
tection of freedom of the press in the 
Federal Republic of Germany. Anti- 
trust Bull. 24:149-68, ’79. 


THE AMERICAN JOURNAL OF COMPARATIVE LAW 


[Vol. 30 


Lang, J.T.: Monopolisation and the defi- 
nition of “abuse” of a dominant posi- 
tion under Article 86 EEC Treaty. 
Comm. Market L. Rev. 16:345-364, ’79. 

Markert, K.E.: The control of abuses by 
market-dominating enterprises 
under German antitrust law. Cornell 
Int’! L.J. 11:275-301, 78. 

Petrochilos, G.A.: Greek antitrust pol- 
icy: an analysis. Antitrust Bull. 
24:595-619, ’79. 

Plaisant, R.: The action of unfair com- 
petition in French law. J. Bus. L. 
1979:83-88, "79. 

Revue Suisse du Droit International de 
la Concurrence/Swiss Review of In- 
ternational Antitrust .... Geneva, 
1977—Three issues yearly. 

Salzman, A.E.: Analogies between 
United States and Common Market 
antitrust law in the field of distribu- 
tion. Int’l Lawyer 13:47-81, ’79. 

Schnorr, T.G. Jr.: Trust-busting with 
German accent: the control of corpo- 
rate merger and acquisition activities 
under increasingly aggressive West 
German law (Note). Va. J. Intl L. 
19;595-631, ’79. 

Scriven, J.G.: Yugoslavia’s new Foreign 
Investment Law. J. World Trade L. 
13:95-107, °79. 

Silverstein, David: The antitrust guide 
for international operations—another 
point of view. Int’l Lawyer 13:693-701, 
79. 

Verma, D.P.S.: Regulation of resale 
price maintenance. J. Ind. L. Inst. 
21:74-89, 79. 

[India] 

West Germany. Monopolies Commis- 

sion. J. World Trade L. 13:448-62, ’79. 


6. INSURANCE 
Books: 
ARTICLES: 


Heuser, Robert: The insurance indus- 
try in the People’s Republic of 
China. Rev. Soc. L. 5:333-346, °79. 

Procaccia, Uriel: Readable insurance 
policies: judicial regulation and inter- 
pretation. Israel L. Rev. 14:74-103, ’79. 
[Israel, U.S.] 

Schlude, H.: The EEC solvency rules 
for non-life insurance companies. 
Fordisk Férsdkrings Tidskrift 59:24 
30, °79. 











1982] 


7. LAW OF COMMUNICATION AND 
WAREHOUSING 


Books: 
ARTICLES: 


Diederiks-Verschoor, I.H. Ph.: Compar- 
isons between air law and space law 
concerning liability of damages 
caused by aircraft and space objects. 
Zschf. f. Luft- u. Weltraumr. 28:385- 
92, 79. 

Mankiewicz, R.H.: The application of 
Article 17 of the Warsaw Convention 
to mental suffering not related to 
physical injury. Am. Air & Space L. 
4:187-209, °79. 

Martin, Peter: 50 years of the Warsaw 
Convention: a practical man’s guide. 
Ann. Air & Space L. 4:233-51, ’79. 

Parminter, Steven: Remote sensing of 
the earth from outer space: consider- 
ations toward development of a func- 
tional international regime (Notes 
and comments). Loy. L.A. Int'l & 
Comp. L. Ann. 2:157-92, 79. 

UNIDROIT Secretariat. Explanatory 
report on the preliminary draft Con- 
vention on the Liability of Interna- 
tional Terminal Operators. Rev. Dr. 
Uniforme 1979 I:89-143, 79. 


8. COPYRIGHT AND PUBLISHING 
Books: 


Organization of American States. 
Copyright protection in the Ameri- 
cas. [4th ed.] Dobbs Ferry, N.Y., 
1979. 2 vols. Looseleaf. 

A bilingual (English-Spanish) text. 
Vol. I. contains descriptions of the na- 
tional legislation of Argentina, Barba- 
dos, Bolivia, Brazil, Chile, Colombia, 
Costa Rica, Dominican Rep., Ecuador, 
El Salvador, Grenada, Guatemala, Ha- 
iti, Honduras, Jamaica, Mexico, Nicara- 
gua, Panama, Paraguay, Peru, 
Suriname, Trinidad and Tobago, 
U.S.A., Uruguay, Venezuela. Vol. II. 
contains description of international 
protection in the Americas and 
throughout the World, and the texts of 
international treaties and conventions. 


ARTICLES: 


Cedras, Jean: Collective works in 
French law. Rev. Int’le Dr. Auteur 
102:2-70, 79. 

Collova, Taddeo: Sonic and visual re- 
production for personal use. Rev. 
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Intle Dr. Auteur 99:76-154; 100:2-98; 
101:45-124, 79. 

Cuvillier, Rolande: Employment and 
copyright. Copyright 15:112-125, ’79. 
Davies, Gillian: Legal problems deriv- 
ing from the use of videograms. 

Copyright 15:257-264, 79. 

Dittrich, Robert: Cable television and 
copyright problems. Copyright 15:26- 
34, °79. 

Ecuador. Implementing Regulations 
under the Law on Copyright (of No- 
vember 30, 1977). Copyright 15:163- 
165, 79. 

Francgon, André: Copyright and the 
Treaty of Rome instituting the Euro- 
pean Economic Community. Rev. 
Int’le Dr. Auteur 100:128-196, ’79. 

Gavrilov, E.P.: Letter from the U.S.S.R. 
Copyright 15:318-326, ’79. 

Levitsky, S.L: Copyright and publish- 
ing in the USSR revisited. [Review 
of Michael A. Newcity, Copyright law 
in the Soviet Union. New York- 
London, 1978. x, 212 p. & Gregory 
Walker, Soviet book publishing pol- 
icy. Cambridge, 1978. xv, 164 p.] Rev. 
Soc. L. 5:447-455, ’79. 

Levitsky, S.L.: Personal letters and So- 
viet law: intellectual origins of Sec- 
tions 491 Kazakh CC and 540-1 
Uzbeck CC [Review of William Mills 
Todd III, The familiar letter as a liter- 
ary genre in the Age of Pushkin. 
Princeton, 1976. xii, 230 p.] Rev. Soc. 
L. 5:61-77, °79. 

Levitsky, S.L: The significance of “pur- 
pose,” “value,” and “method of Re- 
production” in Soviet copyright law. 
Rev. Soc. L. 5:409-445, ’79. 

Loeber, D.A.: VAAP: the Soviet copy- 
right agency. U. Ill. L. Forum 
1979:401-52, °79. 

Lundberg, Ingmar: Photocopying at 
scientific libraries and the copyright 
legislation. Present situation and fu- 
ture perspectives (a NORDINFO 
project). Copyr. Bull. 13:23-26, 79. 

Michaélidés-Nouaros, Georges: Protec- 
tion of the author’s moral interests 
after his death as a cultural postu- 
late. Copyright 15:35-40, ’79. 

Moral rights. Study of comparative 
copyright law: moral rights. Copy- 
right Bull. 12 No. 4:36-58, ’78. 

Obon Leon, J.R.: Rules of procedure in 
Mexican copyright legislation. Rev. 
Int’le Dr. Auteur 101:2-42, ’79. 
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Pfanner, Klaus: The World Intellectual 
Property Organization. Int’ Rev. Ind. 
Prop’y & Copyr. 10:1-19, ’79. 

Rahn, Cuntram: Reprography and 
copyright law in Japan. Int’l Rev. 
Ind. Prop’y & Copyr. 10:710-729, °79. 

Reimer, Dietrich: The right of public 
performance in view of technological 
advancement. Int’l Rev. Ind. Prop’y 
& Copyr. 10:541-564, ’79. 

Salman, A.E.: International protection 
for computer software. L. & Comp. 
Technol. 12:3-28, 79. 

Schulze, Erich: The protection of 
neighboring rights in the Federal Re- 
public of Germany. Copyright 14:160- 
16, °78. 

Sciarra Quadri, Armando: The droit de 
suite in Latin America. Rev. Int’le 
Dr. Auteur 102:72-122, ’79. 

Stojanovi¢, M.N.: The raison d’étre of 
copyright. Rev. Int’le Dr. Auteur 
102:124-138, °79. 

Study of comparative copyright law: 
the right to put into circulation. 
Copyr. Bull. 13 No. 2:27-38, °79. 

Ulmer, Eugen: Copyright problems 
arising from the use of copyright 
materials in automatic information 
and documentation systems. Copy- 
right 14:66-70, ’78. 

Ulmer, Eugen: Problems arising from 
the use of electronic computers and 
related facilities for storage and re- 
trieval of copyright works. Copyright 
15:200-204, °79. 

Ulmer, Eugen: The term of protection 
for works of American origin in the 
Federal Republic of Germany. Int’l 
Rev. Ind. Prop’y & Copyr. 10:287-295, 
719. 

V. Manso, E.J.: The legal status of the 
publicity phonogram under the 
Copyright Law. Copyright 15:204-212, 
79. 


[Brazil] 

Villalba, C.A. & Emery, M.A.: Legisla- 
tive developments in Latin America. 
Action of the Anti-Piracy Committee 
of the Pan-American Council of 
CISAC-FLAPF. Copyright 15:167-169, 
79. 

[L.A., Paraguay, Ecuador] 

Walter, M.M.: Private recording and 
telediffusion in the Austrian draft 
law of 1978—New trends in copyright 
protection. Rev. Int’le Dr. Auteur 
100:100-126, ’79. 
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Working Group on the works in the 
public domain. (Unesco House, 
Paris, 18-21 Sept. 1979) Final report. 
Copyr. Bull. 13 No. 4:33-36, ’79. 


9. INDUSTRIAL PROPERTY 


Books: 


Cohen Jehoram, Herman ed.: Protec- 
tion of geographic denominations of 
goods and services. Alphen aan den 
Rijn-Germantown, 1980. 206 p. 
(Monographs on Industrial Property 
and Copyright Law, vol. 3.) 

Articles by various authors: Plaisant, 
R.: The use of place names as trade- 
marks in French law (p. 1-10); Beier, 
Friedrich-Karl: The protection of indi- 
cations of geographical origin in Fed- 
eral Republic of Germany (p. 11-36); La 
Villa, Gianluca: The protection of geo- 
graphic denominations in Italy (p. 37- 
63); Doi, Teruo: The protection of geo- 
graphic denominations in Japan (p. 65- 
74); Wichers Hoeth, L.: Protection of 
geographic denominations in the 
Netherlands (p. 75-88); Koktvedgaard, 
Mogens: The legal protection of geo- 
graphic denominations of goods and 
services in the Scandinavian countries 
(p. 89-91); Aracama Zorraquin, E.D.: 
The protection of geographic denomi- 
nations in South America (p. 93-96); 
Dessemontet, Francois: Protection of 
geographic denominations under Swiss 
law (p. 97-134); Jacob, Robin: The pro- 
tection of geographical indications of 
origin in the U.K. (p. 135-148); McCar- 
thy, J.T.: United States law of geo- 
graphic denominations (p. 149-181); 
Beier, Friedrich-Karl: The need for 
protection of indications of source and 
appellations of origin in the Common 
Market; the Sekt/Weinband Decision 
of the Europ. Court of Justice of 20 
February 1975 (p. 183-206). 


ARTICLES: 


Aracama Zorraquin, E.D.: Recent de- 
velopments in the industrial prop- 
erty legislation and case law of 
Argentina. Ind. Prop’y 18:155-163, ’79. 

Assarsson, L.-O.: Ten years of sub- 
stance protection for intermediate 
chemical products following the Nor- 
dic model. A report from Sweden. 
Int’l Rev. Ind. Prop’y & Copyr. 10:144- 
154, °79. 

Barnes, W.S.: Technology transfer 
rules: a study in comparative law. 
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Boston Coll. Int’l & Comp. L. Rev. 3:1- 
28, °79. 
[U.S., E.C., Latin America] 

Beier, F.-K.: The doctrine of exhaus- 
tion in EEC trademark law—scope 
and limits. Int’l Rev. Ind. Prop’y & 
Copyr. 10:20-51, 79. 

Boguslavsky, MM.: The legal nature of 
inventors; certificates. Ind. Prop’y 
18:113-118, °79. 

[USSR] 

Boguslavksy, M.M.: The new amend- 
ments to Soviet legislation on inven- 
tions. I.P. Rep. Socialist Countr. 
1:133-140, 79. 

Cabanellas, Guillermo: The Argentine 
transfer of technology law: an analy- 
sis and commentary. Hastings Int’l & 
Comp. L. Rev. 3:29-103, ’79. 


Calvo, Jean: The concept of similar 
goods and services in French law. 
Pat. & T.M. Rev. 77:399-411, ’79. 

de Elzaburu, A. & Baz, M.-A.: Recent 
developments in Spanish legislation 
in the field of industrial property and 
related rights. Ind. Prop’y 18:179-188, 
79. 


European Patent Convention. Done at 
Munich on October 5, 1973 [Text]. 
Pat. & T.M. Rev. 77:417-24, 461-71, 510- 
14, 79. (To be cont.) 

Flanagan, E.L. III: The Patent Coopera- 
tion Treaty: effects on domestic and 
foreign patent practice. Int'l Lawyer 
13:141-153, °79. 

Gamm, O.F. von Freiherr: Requirement 
of use in German trademark law—a 
survey. Int’l Rev. Ind. Prop’y & 
Copyr. 10:155-175, °79. 

Griss, Gunter: Licensing and the anti- 
trust laws in Austria and Switzer- 
land. Pat. & T.M. Rev. 77:8-26, ’79. 

Hague Agreement. Protocol of Geneva 
to the Hague Agreement Concerning 
the International Deposit of Indus- 
trial Designs (as signed at Geneva 
on August 29, 1975). Ind. Prop’y 18 
Jul.-Aug. Text 4-001:001-003, °79. 

Heil, Gerhard & Strébele, Paul: Protec- 
tion of service marks in Germany. 
Int’l Rev. Ind. Prop’y & Copyr. 10:689- 
709, °79. 

Hemmerling, J.: The development of 
inventive activity in the German 
Democratic Republic. Ind. Prop’y 
18:42-45, °79. 

Hober, Cay: Protection of foreign 
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trademarks in the Soviet Union. 
Texas Int’l L.J. 14:367-88, ’79. 

Jayagovind, A.: Towards a code of con- 
duct for the transfer of technology. 
Ind. J. Int’l L. 19:257-71, 79. 

Kantor, N.D.: Licensing in Scandinavia. 
Pat. & T.M. Rev. 77:291-309, 79. 
[Denmark, Finland, Sweden, 
Norway] 

Katona, G.P.: Beating the high cost of 
European patents. Pat. & T.M. Rev. 
77:3-7, °79. 

Kunz-Hallstein, H.P.: The revision of 
the international system of patent 
protection in the interest of develop- 
ing countries. Int’l Rev. Ind. Prop’y & 
Copyr. 10:649-670, °79. 

Lewin, S.: Introductory remarks con- 
cerning the Swedish Patents Act fol- 
lowing the 1978 Revision. Ind. Prop’y 
18:22-26, °79. 

Meller, M.N.: Opposition of patents 
under the EPC [European Patent 
Convention]. J. Pat. Off. Soc’y 61:550- 
64, °79. 

Offner, E.D.: Trademark law of the 
People’s Republic of China: applica- 
bility to foreign nationals. J. Int’l L. & 
Econ. 13:601-606, ’79. 

Ooya, Ken-ichi: The significance of 
claim drafting and sufficient disclo- 
sure in Japanese patent application 
and infringement procedure. Parts 
One and Two. Int’l Rev. Ind. Prop’y & 
Copyr. 10:451-461; 573-594, °79. 

@Msterborg, Lise: Recent changes in 
Danish patent law—harmonization 
with the international patent sys- 
tems. Int’l Rev. Ind. Prop’y & Copyr. 
10:314-328, 79. 

Patent Cooperation Treaty Regula- 
tions. Pat. & T.M. Rev. 77:30-40, 69-88, 
130-36, 175-84, 228-32, ’79. 

Samperi, S.: Patentability of pharma- 
ceutical products in Italy—back- 
ground and recent developments. 
Ind. Prop’y 18:128-136, ’79. 

Sebestyén, P.: The secret in the legal 
protection of industrial property. 
Acta Juridica Acad. Sci. Hungaricae 
21:369-380, ’79. 

Sell, Axel & Mundkowski, Monika: Pat- 
ent protection and economic devel- 
opment—some results of an 
empirical analysis in the pharmaceu- 
tical industry in Latin America. Int’l 
Rev. Ind. Prop’y & Copyr. 10:565-572, 
719. 
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Sijp, C.: Scope of protection afforded 
by a European patent. Int’l Rev. Ind. 
Prop’y & Copyr. 10:433-450, °79. 

Szwaja, Janusz: Liability for patent in- 
fringement under the Law on Inven- 
tive Activity of 1972. I.P. Rep. 
Socialist Countr. 1:113-119, ’79. 
[Poland] 

Szymanek, Tadeusz: Rights of foreign 
applicants for patents in the light of 
recent case law of the Supreme 
Court and the Patent Office. I.P. Rep. 
Socialist Countr. 1:1-14, ’79. 

[Poland] 

Tanasescu, Victor: The transfer of 
technology in mixed companies con- 
stituted in Romania. I.P. Rep. Social- 
ist Countr. 1:128-133, ’79. 

Tilmann, W.: The protection of service 
marks in the Federal Republic of 
Germany. Ind. Prop’y 18:298-301, ’79. 

Unkovic, D.: Negotiating and preparing 
an international licensing agreement. 
Practical Lawyer 25 No. 1:77-85, ’79. 

Vianés, G.: The reform of French pat- 
ent legislation. Ind. Prop’y 18:220-232, 
79. 

Winkler, Heinz: The scope of patent 
protection: past, present and future. 
Int’l Rev. Ind. Prop’y & Copyr. 10:296- 
313, 79. 

[European, German law] 

Winter, Franz: Protection of generic 
names for pharmaceuticals and pes- 
ticides. Int’l] Rev. Ind. Prop’y & 
Copyr. 10:595-603, ’79. 
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Yamamoto, Keiichi & Conlin, D.G:: 
Guidelines of the Japanese Patent 
Office for the examination of an in- 
vention related to a computer pro- 
gram. Pat. & T.M. Rev. 77:195-221, ’79. 


10. BANKRUPTCY 


Books: 


Dalhuisen, J.H.: Dalhuisen on interna- 
tional insolvency and bankruptcy. 
New York, 1980. 2 vols. Loose-leaf. 

A valuable comparative study con- 
sidering the laws of Western Europe 
(Belgium and Luxembourg, France, It- 
aly, West Germany, the Netherlands, 
England) and the United States. Vol. 1 
is divided into three parts: I. History of 
creditors remedies and bankruptcy leg- 
islation and the development of the 
modern law (it also discusses Roman 
law and Spain); II. Comparative review 
of the modern laws of bankruptcy, 
compositions, and reorganizations in 
Western Europe and the United 
States; III. Recognition and execution 
of foreign judgments, bankruptcies and 
related procedures. Vol. 2. Appendices 
contains multilateral and bilateral con- 
ventions and the U.S. Bankruptcy 
Code of 1978. 


ARTICLES: 


Weber, Richard: Running an enterprise 
in insolvency proceeding. The situa- 
tion in Germany. Int’l Bus. Lawyer 
7:16-18, °79. 


V. LABOR LAW 


BOoKs: 


Aaron, Benjamin: The administration 
of justice in labor law: arbitration 
and the role of courts, an interna- 
tional survey. In: In memoriam Sir 
Otto Kahn-Freund. Manchen, 1980. p. 
363-384. 

Albeda, W., Blanpain, R. & Veldkamp, 
G.M.J. eds.: Temporary work in mod- 
ern society. A comparative study for 
the International Institute for Tem- 
porary Work .. . . Deventer, 1978. 2 
Parts (vols.). 544 p., 332 p. 

A work by various authors. Part I 
deals with Temporary work and the 
law and contains national reports on 
Belgium (R. Blanpain), Brasil (M.A. 
Cardone & A.F. Cesarina), Denmark 
(P. Jacobsen), Fed. Rep. of Germany 


(F. Becker), France (G.H. Camer- 
lynck), Great Britain (B. Hepple & C. 
Napier), Italy (G. Zangari), Japan (M. 
Koshiro & Y. Matsuda), the Nether- 
lands (H.L. Bakels), Norway (H. 
Jakhelln), Sweden (R. Fahlbeck), the 
U.S. (B. Moberly), and International 
private law (G. Schnorr) and five com- 
parative reports. Part II (vol. 2) deals 
with Temporary work within a socio- 
economic framework, it contains na- 
tional reports on the Fed. Rep. of Ger- 
many (B. Teriet), France (W. Albeda), 
Great Britain (B. Towers), Japan (A. 
Feringa), the Netherlands (H.J. van de 
Braak & L. Faase), the United States 
(Ch. Hulin & P. Joray), and a compara- 
tive report (H.J. van de Braak). 


Bar-Niv, Z.H.: Some features of Israeli 
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labour law (with special reference to 

the Labour Court). In: In memoriam 

Sir Otto Kahn-Freund. Munchen, 

1980. p. 11-20. 

Chi Sun Kim: Development of modern 
labor relations law in Korea. In: In 
memoriam Sir Otto Kahn-Freund. 
Munchen, 1980. p. 125-136. 

Hepple, Bob: A functional approach to 
dismissal laws. In: In memoriam Sir 
Otto Kahn-Freund. Munchen, 1980. p. 
477-491. 

[England, Poland] 

Hilf, Meinhard: Structure and organi- 
zation of the trade union movement. 
(Comparative report.) In: Die Koali- 
tionsfreiheit des Arbeitnehmers/The 
freedom of the worker to organize 
.... Berlin, 1980. p. 1341-50. 

In memoriam Sir Otto Kahn-Freund. 
International collection of es- 
says.... Editors: Franz Gamill- 
scheg, Jean de Givry, Bob Hepple, 
Jean-Maurice Verdier. Munchen, 
1980. 789 p. 

A collection of essays on industrial 
relations, labor law and social security 
by various authors in English, French, 
German, Italian or Spanish. 
International Encyclopaedia for La- 

bour Law and Industrial Relations. 

Ed. in chief R. Blanpain. Denventer, 

1977—[1980]. Looseleaf. 

Supplement 16 contains: Great Brit- 
ain (replacement) 200 p. 

Supplement 17 contains: vol. 1: 
Schnorr, Gerhard and Egger, Johan: 
European Communities. 81 p.; vol. 6: 
Ghimpu, Sanda (rewritten by Frances 
Millard): Romania. 36 p. 

Supplement 18 contains additions: 
vol. 2: Arthurs, H.W.-Carter, D.D.- 
Glabeck, H.J.: Canada. 291 p.; vol. 3: 
Hernandez Rueda, Lupo (rewritten by 
Paula Stirling and Monica Smith); Do- 
minican Republic. 174 p. 

Supplement 19 (1980 September). In 
vol. 5: Johri, C.K.: India. 284 p. and 
Ben-Israel, R. ed. by Frances Millard: 
Israel. 199 p. 

Die Koalitionsfreiheit des Arbeit- 
nehmers .../The freedom of the 
worker to organize. Comparative law 
and international law/La liberté 
syndicale des salaries .. . . Berlin- 
New York, 1980. 2 vols. 1536 p. 
(Beitrage zum ausladndischen $éffent- 
lichen Recht und Vé6lkerrecht, vol. 
75/1 & 75/2.) 
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Materials of a colloquium held by 
the Max-Planck-Institut fur auslandi- 
sches Offentliches Recht und V6lker- 
recht, in English or French or German. 
National reports on Denmark, Finland, 
Ireland, Norway, Sweden, U.S., U.K. 
and Cyprus are in English. The Inter- 
national report on The freedom of the 
worker to organize according to the 
principles and standards of the Inter- 
national Labour Organisation by Ger- 
aldo von Potobsky is in English. The 
seven Comparative Reports are in Ger- 
man and English. The English contri- 
butions are listed under the authors’ 
names under the appropriate section. 
Nagy, Laszlo: Participation of workers 

and employees in management of 

the socialist enterprises. In: 
memoriam Sir Otto Kahn-Freund. 

Munchen, 1980. p. 185-198. 

Seidel, Peter: Equal treatment of the 
trade unions by government and em- 
ployers (Comparative report). In: 
Die Koalitionsfreiheit des Arbeit- 
nehmers/The freedom of the worker 
to organize. . . . Berlin, 1980. p. 1377- 
83 


Suviranta, Antti: The Scandinavian La- 
bour Councils. In: In memoriam Sir 
Otto Kahn-Freund. Munchen, 1980. p. 
687-700. 

[Norway, Sweden, Finland] 

Thurer, Daniel: The right not to organ- 
ize (Comparative report). In: Die 
Koalitionsfreiheit des Arbeit- 
nehmers/The freedom of the worker 
to organize... . Berlin, 1980. p. 1245- 
53. 


Wuhler, Norbert: The legal position of 
the employee in relation to trade un- 
ions (Comparative report). In: Die 
Koalitionsfreiheit des Arbeit- 
nehmers/The freedom of the worker 
to organize. . . . Berlin, 1980. p. 1321- 
30. 


ARTICLES: 


Albalate Lafita, Joaquin: The influence 
of international labour Conventions 
on labour law and social change in 
Spain. Int’l Lab. Rev. 118: 443-457, 79. 

Bartlett, A.F. & Loury, D.R.: Collective 
agreements in the United States and 
Britain: status and consequences. 
Utah L. Rev. 1979:469-90, °79. 

Bohning, W.R.: International migration 
in Western Europe: reflections on 
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the past five years. Int’l Lab. Rev. 
118:401-414, °79. 

Clark, Jon: Concerted action in the 
Federal Republic of Germany. Brit. 
J. Indust. Rel. 17:242-58, °79. 


Cornwell, S.C.: The social and working 
conditions of artists. Int’l Lab. Rev. 
118:537-556, °79. 


Fagan, N.J.: Voluntary or compulsory 
conciliation in industrial disputes. A 
comparison of the Australian and 
United Kingdom systems. Int’l Bus. 
Lawyer 7:192-97, "79. 

Galin, A. & Krislov, J.: Evaluating the 
Israeli mediation service. Int’l Lab. 
Rev. 118-487-497, ’79. 


Grozdani¢, S.S.: Yugoslav workers’ 
self-management—the recent trends, 
experience and perspectives. Yugo- 
slav L. 1979 No. 3:23-37, °79. 

International Labour Organisation. 
The 65th Session of the International 
Labour Conference, [6 to 27] June 
1979. Int'l Lab. Rev. 118:659-678, °79. 


Judicial decisions in the field of labour 
law. Int’l Lab. Rev. 118:39-57, ’79. 
[France, GDR, Italy, Belgium, Germ. 
Fed. Rep., Argentina, India, Brazil, 
Senegal, EEC, U.S., Congo, Came- 
roon, Switzerland, England, Canada] 

Krislov, Joseph & Galin, Amira: Com- 
parative analysis of attitudes to- 
wards mediation. Lab. L.J. 30:165-73, 
79. 

[U.S., U.K., Ireland, Israel] 


Morgenstern, Felice: The role of the 
courts in the evolution of labour law. 
Int’l Lab. Rev. 118:427-441, ’79. 

Napier, B.W.: The French labour 
courts—an institution in transition. 
Mod. L. Rev. 42:271-84, ’79. 

Patel, Niranjan: Employee creditors 
rights in collective proceedings: a 
comparative perspective. Comp. L. 
Yb. 3:53-81, ’79. 

[U.K., Zambia, France] 

Robinson, Olive: Part-time employ- 
ment in the European Community. 
Int’l Lab. Rev. 118:299-314, °79. 
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Ruble, B.A.: Dual functioning trade un- 
ions in the U.S.S.R. Brit. J. Indust. 
Rel. 17:235-41, "79. 

Russia (USSR). Soviet labor law. In- 
centives—On approval of Recom- 
mendations for the organization of 
monetary and moral incentive for 
employees of enterprises (or associa- 
tions) for raising the quality of pro- 
duction (or work) in the machine- 
building and metalworking indus- 
tries. Sov. Stat. & Dec. 16:5-21, ’79. 

Russia (USSR). Soviet labor law. Job 
placement—Working time—Time off. 
(Excerpts from 27 statutes, decrees 
or other enactments.) Sov. Stat. & 
Dec. 15:99-188, 79. 

Samson, K.T.: The changing pattern of 
ILO supervision. Int’l Lab. Rev. 
118:569-587, °79. 

Schregle, Johannes: Co-determination 
in the Fed. Rep. of Germany: a com- 
parative view. Int’l Lab. Rev. 117:81- 
98, °78. 

Schregle, Johannes: Collective bargain- 
ing, industrial disputes and workers’ 
participation in Western Europe— 
Trends of today—problems of to- 
morrow. Rev. Dir. Int’l & Comp. del 
Lavoro 19 (N.S.) No. 1-2:184-201, ’79. 

Shaw, R.P.:Migration and employment 
in the Arab world: construction as a 
key policy variable. Int’l Lab. Rev. 
118:589-605, °79. 

van den Berg, G.P.: The right to work 
and politically motivated discrimina- 
tion in Soviet labor law. Rev. Soc. L. 
5:251-313, ’79. 

Victorin, Anders: Landlord and tenant 
relations in Sweden. A case of collec- 
tive bargaining. Scandinavian Stud. 
L. 1979:231-255, ’79. 

Wakkie, P.N.: Some comments on the 
impact of the OECD guidelines for 
multinational enterprises on Euro- 
pean employment relations. Loy. 
LA. Int’l & Comp. L. Ann. 2:75-106, 
79. 
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VI. LAW OF PROCEDURE 


1, GENERAL PRINCIPLES, JUDICIAL 
SYSTEM AND COURTS 


Books: 
ARTICLES: 


Bogdan, Michael: International trade 
and the new Swedish provisions on 
corruption. Am. J. Comp. L. 27:665- 
677, °79. 

Cappelletti, Mauro: The “mighty prob- 
lem” of judicial review and the con- 
tribution of comparative analysis. 
Leg. Issues Europ. Integr. 1979/2:1-30, 
"79. 

Cartwright, R.B. & Hamza, Samir: The 
Saudi Arabian service agents regula- 
tion. Bus. Lawyer 34:475-88, ’79. 

Eliash, J.: Misconceptions regarding 
the judicial status of the Iranian 
‘Ulama’. Int’l J. Mid. East. Stud. 10 
No. 1:9-25, °79. 

George, B.J. Jr.: The Japanese judicial 
system: thirty years of transition. 
Loyola L.A. L. Rev. 12:807-32, "79. 

India. Ancient and present judicial sys- 
tem. Whether system unsuited to In- 
dian conditions. [Chapter 5 of the 
Law Commission of India Seventy- 
seventh Report (November, 1978) on 
‘Delay and Arrears in Trial Courts’.] 
Civ. & Military L.J. 15:182-187, °79. 

Krishna Iyer, V.R.: The judicial sys- 
tem—has it a functional future in our 
constitutional order? Civ. & Military 
L.J. 15:163-181, ’79. 

[India] 

Mosler, Hermann: The International 
Court of Justice at its present stage 
of development. Dalhousie L.J. 5:545- 
67, "79. 

Neier, Aryeh: The judiciary’s role in 
South Africa: institutional limita- 
tions and moral leadership. N.Y. 
Univ. L. Rev. 54:1163-71, °79. 

Organisation for Economic Co-opera- 
tion and Development. Report of the 
Committee on International Invest- 
ment and Multinational Enterprises 
on the Review of the 1976 Declara- 
tion and Decisions [June 5, 1979]. 
Int’l Leg. Materials 18:986-1024, ’79. 

Trumpy, T.B.: Formulation of govern- 
ment financial regulations and incen- 
tives for foreign private direct 
investment: a methodological in- 
quiry. Boston Coll. Int’l & Comp. L. 
Rev. 3:29-66, ’79. 

Wada, Hideo & Itoh, Hiroshi: A com- 
parative overview of the Japanese 


Supreme Court. Yb. 6fftl. Rechts N.F. 
28:687-99, °79. 


2. LEGAL PROFESSION 
Books: 


Cone, S.M. III: The regulation of for- 
eign lawyers. 2d ed. [Chicago], 1980. 
58 p. 


ARTICLES: 


Anklesaria, Phiroza: The unprotected 
lawyer: aspects of the Indian law of 
contempt. Comp. L. Yb. 3:267-278, ’79. 

Gremont, M.F.: Court enforcement of- 
ficers. Scots L.T. 1979:272-75, ’79. 
[Belgium, Netherlands, France, Lux- 
embourg, Geneva (Switzerland), 
Germany, Italy, Spain] 

Kosugi, Takeo: Regulation of practice 
by foreign lawyers. Am. J. Comp. L. 
27:678-703, °79. 

[France, Hong Kong, U.S.A., Japan] 

Russia (USSR). Instructions on Pay- 
ment for Legal Assistance Rendered 
by Advocates to Citizens, Enter- 
prises, Institutions, and Organiza- 
tions. Confirmed by the Minister of 
Justice of the USSR on 4 August 
1977, in accordance with the State 
Committee of the Council of Minis- 
ters of the USSR for Labor and So- 
cial Questions, the All-Union Central 
Council of Trade Unions and the 
Ministry of Finance of the USSR. Bi- 
ull. Norm. Aktoy 1978 No. 6, 16-22. 
Sots. Zak. 1978 No. 3, 8-84 [Legisla- 
tion]. Rev. Soc. L. 5:204-211, 79. 


3. PROCEDURE AND EVIDENCE 
Books: 
ARTICLES: 


Barton, G.A.: Marital communications 
and the law. Comp. & Int’l L.J. South. 
Afr. 12:1-43, ’79. 

[English, South African, U.S. law] 

Boguslavsky, M.M.: Foreign state im- 
munity: Soviet doctrine and practice. 
Neth. Yb. Int’l L. 10:167-77, ’79. 

Borel, Jacques & Boyd, S.M.: Opportu- 
nities for and obstacles to obtaining 
evidence in France for use in litiga- 
tion in the United States. Int’] Law- 
yer 13:35-45, °79. 

Chin, T.Y.: Documents on “affairs of 
state” as evidence: bringing a legal 
porcupine into judicial custody. Ma- 
laya L. Rev. 21:24-57, 79. 
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[India, Sri Lanka, 
Singapore] 

Conant, A.B.: The Act of State Doctrine 
and its exceptions: an introduction. 
Vand. J. Transnat’l L. 12:259-271, 79. 

Delaume, G.R.: The State Immunity 
Act of the United Kingdom. Am. J. 
Int’l L. 73:185-99, °79. 

Falcdo, J.A.: Lawyers in Brazil: ideals 
and practice. Int’l J. Sociol. L. 7:355- 
75, °79. 

Fisch, W.B.: European analogues to the 
class action: group action in France 
and Germany. Am. J. Comp. L. 27:51- 
79, °79. 

Friend, J.H.: Suing a foreign govern- 
ment under the United States anti- 
trust laws: the need for clarification 
of the commercial activity exception 
to the Foreign Sovereign Immunities 
Act of 1976 (Comment). Northwest. 
J. Int’l L. & Bus. 1:657-99, °79. 

Karlen, Delmar: Civil appeals: English 
and American approaches compared. 
William & Mary L. Rev. 21:121-59, ’79. 

Krane, S.C.: Rehabilitation and exoner- 
ation of the act of state doctrine. 
N.Y.U. J. Int'l L. & Pol. 12:599-651, 79. 

Mann, F.A.: The State Immunity Act 
1978. Brit. Yb. Int’l L. 50:43-62, °79. 

Muto, Shunké: concerning trial leader- 
ship in civil litigation: focusing on 
the judge’s inquiry and compromise. 
Law in Japan 12:28-28, ’79. 

Rugo, J.M.: Sovereign immunity—For- 
eign Sovereign Immunities Act of 
1976—“Direct effects” under § 1605 
(A)2 requires minimum contacts. 
Vand. J. Transnat’l L. 12:795-802, °79. 

Schloss, Deborah: “Commercial activ- 
ity” in the Foreign Sovereign Immu- 
nities Act of 1976 (Note). J. Int'l L. & 
Econ. 14:163-73, ’79. 

Stang, James: Foreign Sovereign Im- 
munities Act: ownership of Soviet 
foreign trade organizations. Hastings 
Int’l & Comp. L. Rev. 3:201-29, °79. 

Suhr, Knut: Legal fees in Germany. 
Int’l Bar J. 1979 May 18-20, 79. 

Taksoe-Jensen, Finn: The judge’s part 
in modern civil proceedings. Scandi- 
navian Stud. L. 1979:211-229, ’79. 

Thompson, J.G.: Foreign sovereign im- 
munity—The status of legal entities 
in socialist countries as defendants 
under the Foreign Sovereign Immu- 
nities Act of 1976. Vand. J. Transnat’l 
L. 12:165-184, ’79. 
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4. EXECUTION AND ENFORCEMENT 
OF JUDGMENTS 


Books: 
ARTICLES: 


Lalive, Jean-Flavien: Swiss law and 
practice in relation to measures of 
execution against the property of a 
foreign state. Neth. Yb. Int’l L. 10:153- 
66, °79. 

Seidl-Hohenveldern, I.: State immu- 
nity: Federal Republic of Germany. 
Neth. Yb. Int’l L. 10:55-72, ’79. 

Voskuil, C.C.A.: The international law 
of state immunity, as reflected in the 
Dutch civil law of execution. Neth. 
Yb. Int’l L. 10:245-89, °79. 

Yellott, J.B. Jr.: Attachment under the 
United Nations Convention on the 
Recognition and Enforcement of For- 
eign Arbitral Awards. Wash. & Lee L. 
Rev. 36:1135-44, ’79. 


5. ARBITRATION 
Books: 


Ferrante, M.: Enforcement of foreign 
arbitral awards in Italy and public 
policy. In: Hommage a Frederic 
Eisemann. Paris?, 1979? p. 83-96. 

The New York Convention. Ed. by Gi- 
orgis Gaja. Dobbs Ferry, N.Y., 1979. 
Loose-leaf. Contains xeroxed materi- 
als pertaining to the New York 
Convention. 

Schmitthoff, Clive M. ed.: International 
commercial arbitration. 2d rev. ed. 
Dobbs Ferry, N.Y., 1979. 2 binders, 
loose-leaf. 

Contains texts (75) of int’l conven- 
tions, regional conventions, arbitration 
rules, etc., and a bibliography prepared 
by Julian Law. 

Soviet commercial and maritime arbi- 
tration. Comp. & ed. by William E. 
Butler. London-Rome-New York, 
1980. Loose-leaf. 
(International 
Arbitration.) 

It contains English translation of leg- 
islation on Soviet foreign trade and 
maritime arbitrations (statutes, De- 
crees and Rules of Procedure) and col- 
lected arbitration awards. 

Yearbook. Commercial Arbitration. 
Gen. ed. Pieter Sanders. Vol. V.— 
Deventer, 1980. 321 p. 

This Yearbook contains the follow- 
ing: Pt. I. National reports on arbitra- 


Commercial 
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tion law and practice in Belgium 
(Lambert Matray), Denmark (Jgrgen 
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United Nations Third Conference on 
the Law of the Sea. Revised informal 
composite negotiating text for the 
Eighth Session [March 19-April 27, 
1979]. Int’l Leg. Materials 18:686-815, 
79. 

Velasco, Eugenio: The difficult task of 
protecting human rights. Loy. L.A. 
Int’l & Comp. L. Ann. 1:87-108, °78. 

Waltos, Stanislaw: Protection of 
human rights in Polish criminal pro- 
cedure. Rev. Int’le Dr. Pénal 49 No. 
3:245-59, °78. 

Wiseberg, L.S. & Scoble, H.M.: Recent 
trends in the expanding universe of 
nongovernmental organizations dedi- 
cated to the protection of human 
rights. Denver J. Int’l L. & Policy 
8:608-58, °79. 

Zamudio, H.F.: A brief introduction to 
the Mexican writ of amparo. Cal. 
West. Int’l L.J. 9:306-48, 79. 
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2. ADMINISTRATIVE LAWS 


A. Administrative law in general, 
administrative procedure, public 
officials, and offices, control 
of the administration 


Books: 


Krick, Hans: The freedom to organize 
of public servants (Comparative re- 
port). In: Die Koalitionsfreiheit des 
Arbeitnehmers/The freedom of the 
worker to organize. . . . Berlin, 1980. 
p. 1297-1309. 

Letowski, Janusz ed.: Administration 
in People’s Poland. Wroclaw-War- 
sawa, 1980. 276 p. 

(Polish Academy of Sciences Insti- 

tute of State and Law.) 

A collection of essays by various au- 
thors on administration dealing with 
the state apparatus in the organiza- 
tional system of society in the Polish 
People’s Repl. (Adam Lopatka), The 
system of administration (Wojciech 
Sokolewicz), Administration of na- 
tional economy in the Polish People’s 
Republic (Teresa Rabska), Civil ser- 
vants in administration (Ewa 
Letouska). Methods of administrative 
procedure in Poland (Waclaw 
Dawidowicz), Supervision over the ad- 
ministration (Janusz Letowski), Man- 
agement of specific branches of 
administration (Janusz Borkowski). 
Norway. The Royal Ministry of Justice. 

Administration of Justice in Norway. 

2d ed. Oslo, 1980. 94 p. 

A concise survey of court procedure 
in civil cases, in criminal cases, and of 
the status of the court of justice and 
judges, and advocates. 

Rowat, D.C. ed.: Administrative se- 
crecy in developed countries. New 
York, 1979. 364 p. 

A valuable comparative study on ad- 
ministrative secrecy with the aim to 
define the boundary warranted and un- 
warranted secrecy and inquire how a 
satisfactory boundary may be struck 
between legitimate requirements of 
science, industry and the general pub- 
lic and the need for specific and justifi- 
able reasons to keep certain 
information confidential or secret. 
There are twelve studies on different 
countries by various authors: on Swe- 
den (S. Holstad), Finland (T. Modeen), 
Denmark (N. Eilschou Holm), Norway 
(A. Frihagen), Belgium (E. Jorion), 
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France (J.C. Boulad), United Kingdom 
(R.E. Wraith), Western Germany 
(M.M. Bullinger), Hungary (S. Berenyi 
and T.G. Nagy), Yugoslavia (M. Pe- 
trovic), Canada (D.C. Rowat) and the 
United States (M.J. Singer). These re- 
ports discuss the prevailing general 
principles in each of the countries, the 
rules affecting the holder of informa- 
tion, the recipients of information, the 
information procedures and some spe- 
cial rules, where they exist. 
van Dijk, P.: Judicial review of govern- 
mental action and the requirement 
of an interest to sue. A comparative 
study on the requirement of an inter- 
est in national and international law. 

With a foreword by J.H.W. Verzijl. 

Alphen aan den Rijn-Rockville, Md., 

1980. 557 p. 

(Bibliotheca Visseriana Disserta- 

tionum Ius International Illustratiom 

XX) 

This study discusses the procedures 
in English law, American federal law, 
French law, West German law, in the 
law of the European Communities and 
in international law. There are chap- 
ters on comparative law. 


ARTICLES: 


Adebayo, Augstus: Policy-making in 
Nigerian public-administration 1960- 
1975. J. Admin. Overseas 18:4-14, ’79. 

Appeals to courts against actions of of- 
ficials. Soviet L. & Govt. 18 No. 1:28- 
37, °79. 

Charlier, P.: Survey of the administra- 
tive tribunals in Belgium (Sum- 
mary). Int’] Rev. Admin. Sci. 45 No. 
1:i-ii, "79. 

Cheema, G.S.: The administration of 
public enterprises in Malaysia. J. Ad- 
min. Overseas 18:95-106, ’79. 

Christensen, S.A.: Nuclear power plant 
siting: a comparative analysis of pub- 
lic interaction in the siting process in 
France and the United States. Den- 
ver J. Int'l L. & Policy 8:343-66, ’79. 

Cranston, R.F.: Regulating conflict of 
interest of public officials: a compar- 
ative analysis. Vand. J. Transnat’l L. 
12:215-256, 79. 

Deva, Satya: Western conceptualiza- 
tion of administrative development: 
A critique and an alternative. Int'l 
Rev. Admin. Sci. 45:59-63, ’79. 

Errera, Roger: The right of access to 
government documents—the reform 
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of the law in France. Human Rights 
Rev. 4:180-92, ’79. 

Forsyth, C.F.: Ius inter gentes: Section 
11(2) of the Black Administration 
Act 1927. S.A.L.J. 96:418-423, °79. 
[South Africa] 

Glos, G.E.: Spanish administrative 
courts and procedure before them. 
Memphis State U.L. Rev. 9:591-606, 
79. 

Guttman, Robert: Administrative su- 
pervision in the USSR: a case study. 
Rev. Soc. L. 5:315-332, 79. 

Minaeva, Z.: Monitoring the work of 
the apparatus of a ministry. Soviet L. 
& Govt. 18 No. 1:15-27, 79. 

[USSR] 

Murad’ain, E.M.: Judicial supervision 
of administrative acts. Sov. L. & Govt. 
18 No. 1:50-60, ’79. 

Pavlich, D.J.: Zoning law and adminis- 
tration in the United States of 
America and the Republic of South 
Africa (contd. from (1978) 95 SALJ 
414). S.A.L.J. 96:108-115, °79. 

Piquemal, M.: Public servants and the 
right to organize (Summary). Int’l 
Rev. Admin. Sci. 45 No. 2:i-ii, ’79. 

Said, A.A.: Precept and practice of 
human rights in Islam. Univ. Human 
Rights 1 No. 1:63-79, ’79. 

Shalev, Gabriela: Administrative con- 
tracts. Israel L. Rev. 14:444-479, °79. 
[Israel, common law] 

Silverglade, B.A.: Regulating contract 
terms in the United States and Swe- 
den: a comparative analysis of con- 
sumer protection law and policy. 
Boston Coll. Int’l & Comp. L. Rev. 
2:477-97, °79. 

Szawlowski, Richard: Poland’s new 
Supreme Board of Control. Os- 
teurop. Recht 25:85-106, ’79. 

Turack, D.C.: A brief review of the pro- 
visions of recent agreements con- 
cerning freedom of movement issues 
in the modern world. Case West. 
Res. J. Int’l L. 11:95-115, ’79. 


B. Public resources (lands, 
environments, industry, mining, 
agriculture, etc.) and public 
control (police power, 
planning and development 
administration, social legislation) 


Books: 


Academie de Droit International de La 
Haye. The right to development at 
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the international level. Workshop, 

The Hague, 16-18 October 1979. Al- 

phen aan den Rijn, 1980. 446 p. 

The papers of this workshop are in 
French or English and are divided into 
three parts: I. Sources of the right to 
development; II. Content and benefi- 
ciaries of the right to development; III. 
Legal and institutional transcriptions 
of the right to development. The contri- 
butions in English are: Right to devel- 
opment by V. Umbicht; The right to 
development at the international level 
by Ph. Alston; The right to develop- 
ment at the international level: some 
reflections on its sources, content and 
formulation by R. Zacklin; The concept 
of international development law by 
P.J.LM. De Waart; The legal formula- 
tion of a right to development (sub- 
jects and content) by G. Abi-Saab; 
Perspectives on the new international 
economic order by P. Henriquez; Dif- 
ferential treatment as a dimension of 
the right to development by A.A. 
Yusuf; Traditional concepts versus de- 
velopmental imperatives in transna- 
tional investment law by S.K.B. 
Asante; The recognition of the develop- 
ment countries as special subjects of 
international law beyond the sphere of 
United Nations resolutions by W.D. 
Verwey; Maldevelopment and “right to 
development”—a critical note with a 
constructive intent by A. Eide. 
Caponera D.A. ed.: Water law in se- 

lected African countries (Benin, 

Burundi, Ethiopia, Gabon, Kenya, 

Mauritius, Sierra Leone, Swazilend, 

Upper Volta, Zambia). Rome, 1979. 

267 p. 

(Food and Agricultural Organization 

of the U.N., Legislative Study No. 

17.) 


Council of Europe. Case law on the 
European social charter. Strasbourg, 
1978. 164 p. 


Council of Europe. Guide to the appli- 
cation of the European Convention 
on Social Security and supplemen- 
tary agreement. Strasbourg, 1976. ca 
200 p. var. pag. 

Flaherty, D.H.: Privacy and govern- 
ment data banks. An international 
perspective. London, 1979. 352 p. 
This study examines the procedures, 

purposes and safeguards of the data 

systems in the U.K., Sweden, Fed. Rep. 

of Germany, Canada and the U.S.A. 
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Ghidini, Gustavo: Consumer legisla- 
tion in Italy. A study prepared for 
the EC Commission. New York, 1980. 
107 p. 

(Consumer Legislation in EC 
Countries.) 

Gresser, Julian, Fijikura, Koichiro & 
Morishina, Akio: Environmental law 
in Japan. Cambridge, Mass., 1981. 525 


Hondius, E.H.: Consumer legislation in 
the Netherlands. A study prepared 
for the EC. Commission. New York, 
1980. 198 p. 

(Consumer Legislation in EC 
Countries.) 

Reich, Norbert & Miklitz, Hans-W.: 
Consumer legislation in the EC 
countries: a comparative analysis. 
Workham, England., 1980. 206 p. 

Steindorff, Ernst: Legal consequences 
of state regulation. In: International 
Encyclopedia of Comparative Law. 
Vol. 17. State and economy. Chapter 
11. Tubingen, 1979. 75 p. 

Timagenis, G.I: International control 
of marine pollution. Alphen aan den 
Rijn, 1980. 2 vols. 1338 p. 

Watson, Phillipa: Social security law of 
the European Communities. London, 
1980. xi, 277 p. 

(Studies in Labour and Social Law, 
5.) 


ARTICLES: 


Brownlie, Ian: Legal status of natural 
resources in international law (some 
aspects). Rec. des Cours 162 
(1979:1):245-318, ’79. 

Dagel, P.S.: Criminal law and protec- 
tion of the environment in the USSR. 
Rév. Int’le Dr. Pénal 49 No. 4:297-308, 
78. 

Dekker, G.V.C.: Mental health legisla- 
tion in the Netherlands: civil and ad- 
ministrative law. Int’l J.L. & 
Psychiatry 2:469-84, °79. 

deMestral, A.L.C.: The prevention of 
pollution of the marine environment 
arising from offshore mining and 
drilling. Harv. Int’l L.J. 20:469-518, 79. 

de Yturriaga, J.A.: Regional conven- 
tions on the protection of marine en- 
vironment. Rec. des Cours 162 
(1979:I):319-449, °79. 

Eger, J.M.: Emerging restrictions on 
transnational data flows: privacy pro- 
tection or non-tariff trade barriers? 
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Law & Policy Int’l Bus. 10:1055-1103, 
78. 


[Sweden, Germany, France, Canada, 
U.S.] 

Florio, Franco: Water pollution and re- 
lated principles of international law. 
Can. Yb. Int’l L. 17-134-58, ’79. 

General Agreement on Tariffs and 
Trade Multilateral Negotiations. 
Agreement on Government Procure- 
ment [11 April 1979]. Int’l Leg. 
Materials 18:1052-1078, ’79. 

Govers, A.W.: The material and per- 
sonal applicational scope of EEC 
Regulation No. 1408/71. Leg. Issues 
Europ. Integr. 1979/2:65-92, ’79. 

Hermann, Joachim: The protection of 
environment through penal law in 
the Federal Republic of Germany. 
Rév. Int’le Dr. Pénal 49 No. 4:243-60, 
"78. 

Horlick, Max: Co-ordinating occupa- 
tional and public pension schemes: 
experience in four European coun- 
tries. Int’l Soc. Sec. Rev. 32:271-87, ’79. 

Hyvonen, V.O. & Korpijaakko, Kaisa: 
The legal status of the Lapps in land 
and water law. Scandinavian Stud. L. 
1979:107-129, °79. 


International Atomic Energy Agency. 
Convention on the Physical Protec- 
tion of Nuclear Material [Text]. Nu- 
clear L. Bull. 24:37-48, ’79. 

Kiesewetter, Zbynék: Exploitation and 
protection of natural resources and 
their impact on human environment. 
Bull. Czechoslovak L. 18:77-91, ’79. 


Leibfried, Stephan: The United States 
and West German welfare systems: a 
comparative analysis. Cornell Int'l 
L.J. 12:175-98, 79. 


Madar, Zdenék: Protection against air 
pollution in Czechoslovakia. Bull. 
Czechoslovak L. 18:120-129, ’79. 


Matsushita, Mitsuo: Export control and 
export cartels in Japan. Harv. Int’l 
L.J. 20:103-125, ’79. 

Mayer, A.E.: The regulation of interest 
charges and risk contracts: some 
problems of recent Libyan legisla- 
tion. Int'l] & Comp. L.Q. 28:541-559, 78. 

Mendes, Antonio: Brazilian legislation 
on industrial development. Pt. I & II. 
Bull. Int'l Fisc. Doc. 33:198-209; 266- 
279, °79. 

Pospisil, Boleslav: The legal aspects of 
exploitation of mineral wealth in 
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Czechoslovakia. Bull. Czechoslovak 
L. 18:92-109, ’79. 

Prott, L.V.: International legal protec- 
tion of the underwater cultural heri- 
tage. Rev. Belge Dr. Int’l 14:85-103, 
78/79. 

Silar, Jiti: The Forestry Act. Bull. 
Czechoslovak L. 18:110-119, 79. 

Smirnov, S.A.: Maternity protection: 

national law and practice in selected 
European countries. Int’l Soc. Sec. 
Rev. 32:420-44, 79. 
[Belgium, Bulgaria, Czechoslovakia, 
Denmark, France, German Dem. 
Dep., Fed. Rep. of Germany, Hun- 
gary, Italy, Poland, Romania, Swe- 
den, USSR] 

Sweden. A Consumer Services Act 
(Konsumenttjanstlag). Report of the 
Consumer Services Committee 
(June 1979). Comm. Laws of Europe 
2:365-78, °79. 

Swindell, G.E. & Phuong, Ha Vinh: Mu- 
tual emergency assistance arrange- 
ments at the international level. 
Nuclear L. Bull. 24:50-54, ’79. 

Teclaff, Ludwik: An international com- 
parison of trends in water resources 
management. Ecology L.Q. 7:885-915, 
79, 

Trechsel, Stefan: “The protection of 
human rights in criminal procedure.” 
General report [Preparatory Collo- 
quium of Vienna, 1978]. Rév. Int’l Dr. 
Pénal 49 No. 3:541-93, °78. 

Triffterer, Otto: Penal protection of the 
natural environment in Federal Re- 
public of Germany. Rév. Int’le Dr. 
Pénal 49 No. 4:217-42, °78. 

Wood, S.G.: Traffic regulation: a com- 
parative study. Brigham Young U.L. 
Rev. 1979:461-807, ’79. 

[U.S., Germany] 

Zlatescu, V.D.: Worker self-manage- 
ment and the economic-financial 
self-administration as laid down in 
the law on the organization and man- 
agement of state socialist units. Rev. 
Roumaine Sci. Soc. 23:55-64, ’79. 


3. FINANCIAL LAW 


Books: 


Andersen (Arthur) & Co. Pocket guide 
to European individual taxes. 4th ed. 
[Chicago], 1980. iii, 111 p. 

Andersen (Arthur) & Co. Tax and 
trade guide. Scandinavia. Denmark, 
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Finland, Norway, Sweden. Chicago?, 

1979. 87 p. 

A concise survey of business organi- 
zations, foreign investment, exchange 
controls, investment incentives, in- 
come and other taxes. 

Deloitte, Haskins & Sells. Taxation in 
Belgium. Brussels, 1980. viii, 94 p. 
(International Tax and Business 
Service.) 

Deloitte, Haskins & Sells. Taxation in 
Colombia. New York, 1980. viii, 73 p. 
(International Tax and Business 
Service.) 

Deloitte, Haskins & Sells. Taxation in 
France. New York, 1980. viii, 74 p. 
(International Tax and Business 
Service.) 

Fiscal policy and tax structure in Aus- 
tralasia. Amsterdam, 1978. 240 p. 
(Int’l Bureau of Fiscal Documenta- 
tion. Studies on Taxation and Eco- 
nomic Development.) 

Contains articles on Australia (W.G. 
Cook), Bangladesh (K.A. Dewan), 
Hong Kong (Y.C. Jao), India (M.C. 
Bhatt), Pakistan (N.M. Qureshi), Sin- 
gapore (L.F. Hong), Sri Lanka (C. 
Sivaprakasam), Western Samoa (E.H. 
Forbes). 

Halpern, Lionel: Taxes in France. 3d 
ed. London, 1980. 233 p. Adapted 
from Francis Lefebvre’s Les impédts 
en France. 

Jonas, Paul: Taxation of multinationals 
in communist countries. New York, 
1978. 88 p. 

[Yugoslavia, Romania, Hungary, Bul- 

garia, Czechoslovakia] 

Taxation of intercompany transactions 
in selected countries in Europe and 
USA. Deventer-Boston-London, 1979. 
119 p. 

This short study contains brief re- 
ports on Austria, Belgium, Denmark, 
France, Germany, Ireland, Italy, the 
Netherlands, Norway, Spain, Switzer- 
land, the U.K. and the USA. Divided in 
12 chapters, each chapter contains the 
national reports on its specific subject 
(e.g., Ch. I. Basis of law [of tax on in- 
tercompany transactions] ). 


ARTICLES: 


Aarbakke, Magnus: Income taxation of 
general partnerships and limited 
partnerships under Norwegian law. 
Scandinavian Stud. L. 1979:11-30, ’79. 


Andersen, Anders: Taxation in Den- 
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mark. Bull. Int’l Fisc. Doc. 33:344-346, 
79. 

Androne, Nae: Considerations on the 
new Customs Code of the Socialist 
Republic of Romania. Rev. Roumaine 
Sci. Soc. 23:149-52, 79. 

Bergstrém, Sture: Private law and tax 
law. Scandinavian Stud. L. 1979:31-51, 
719, 

Bianchi, Silvio: Switzerland: taxation 
and tax incentives: Confederation— 
Basel Landschaft—Basel Stadt— 
Solothurn—Ticino. Intertax 1979:184- 
91, °79. 

Bomchil, Maximo Jr.: Tax incentives 
for foreign investors in Argentina. 
Bull. Int’l Fisc. Doc. 33:409-412, ’79. 

Brassem, E. & van Waardenburg, D.A.: 
Netherlands: the Dutch patch up 
their income tax law. Europ. Taxa- 
tion 19:146-52, 79. 

Brassem, E.A.: Switzerland: Swiss 
measures against the abuse of tax 
convictions. Europ. Taxation 19:50-60, 
79. 

Brockman, Rosser: Japanese taxation 
of the foreign income of Japanese 
corporations. Hastings Int’l & Comp. 
L. Rev. 2:73-104, °79. 

de Pass, D.V.G.: Value added tax: the 
concept and current progress to- 
wards harmonization in the Euro- 
pean Economic Community. Cal. 
West. Int’l L.J. 9:1-29, °79. 

Dominic, M.P.: Towards an Islamic or- 
der in Pakistan: introduction of Is- 
lamic taxes (Zakat and Ushr). Bull. 
Int’l Fise. Doc. 33:183-4, ’79. 

Duss, Roland and Bird, Richard: Swit- 
zerland’s “tax jungle.” Can. Tax J. 
27:46-67, °79. 

Ezejelue, A.C.: Nigeria: tax considera- 
tions for investment and business 
decisions. Bull. Int’l Fisc. Doc. 33:398- 
408, 79. 

France. Exemption for employees 
abroad (Tax notes). Europ. Taxation 
19:305-307, 79. 

France. Implementation of Sixth Direc- 
tive. Europ. Taxation 19:236-38, ’79. 
Gaitonde, V.S.: Treatment of perqui- 
sites. J. Ind. L. Inst. 21:456-463, °79. 

[India] 

Galmiche, Sylviane: Comparative law: 
French tax reform—Law Concerning 
the Direction of Investments Toward 
the Financing of Business, Law No. 
78-741 of July 13, 1978, [1978] J.O. 
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2799, summarized in 5 Income Taxes 
Worldwide (CCH) para. 1146 (1978); 
Law Concerning the Taxation of Net 
Capital Gains Realized on the Dispo- 
sition of Securities for a Valuable 
Consideration, Law No. 78-688 of July 
5, 1978, [1978] J.O. 2686, summarized 
in 5 Income Taxes Worldwide (CCH) 
para. 1146 (1978). Harv. Int’ LJ. 
20:390-396, ’79. 

Gaur, K.D.: Civil and criminal sanc- 
tions under the Indian Income Tax 
Act. J. Ind. L. Inst. 21:464-511, ’79. 

Hay, J.-L.: France: a re-orientation of 
the discussion on capital taxation— 
Pt. I & II. Bull. Int’l Fisc. Doc. 33:148- 
157; 219-226, ’79. 

Helbich, Franz: General problems of 
inter-company transactions across 
the border with a discussion of Aus- 
trian practice. Bull. Int’l Fisc. Doc. 
33:375-77, ’79. 

International Chamber of Commerce. 
International tax treatment of divi- 
dends and its application to coun- 
tries with imputation systems of 
corporation tax. Intertax 1979:76-80, 
"719, 


Jao, Y.C.: Hong Kong’s new tax on off- 
shore banking profits. Bull. Int’l Fisc. 
Doc. 33:15-18, ’79. 

Jehle, Eugen: German Federal Repub- 
lic: The new Developing Countries 
Tax Law. Tax incentives for West 
German investments in the Third 
World. Europ. Taxation 19:349-62, ’79. 

Kerlan, Pierre: The French imputation 
system: the “avoir fiscal.” Bull. Int'l 
Fisc. Doc. 33:459-463, ’79. 

Koneczny, W.: Recent tax reform dis- 
cussion in Austria. Europ. Taxation 
19:343-48, °79. 

Laule, Gerhard: The effect of losses in 
one country on the income tax treat- 
ment in other countries of an enter- 
prise or of associated companies 
engaged in international activities. 
General report. Cahiers Dr. Fisc. Int’l 
64b:71-95, °79. 

Lazarski, Henry: France: capital gains 
tax. Effects of the law on Capital 
Gains of July 19, 1976 on real prop- 
erty sales made by non-residents— 
recent developments. Europ. Taxa- 
tion 19:3-5, ’79. 

Lazarski, Henry: France: taxation of 
real property owned by foreign com- 
panies. Europ. Taxation 19:39-45, ’79. 

Leahy, E.J.: U.S.S.R.: instructions con- 
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cerning the new system of taxation 
of foreigners. Europ. Taxation 19:6- 
20, °79. 

Lee Fook Hong: Tax changes in Singa- 
pore. The Income Tax (Amendment) 
Act, 1979. Bull. Int’l Fisc. Doc. 33:491- 
497, °79. 

Lovisolo, Antonio: Italy: the new impu- 
tation syster:.. Intertax 1979:10-16, °79. 

Malik, I.A.: Use of presumptive tax as- 
sessment techniques in taxation of 
small traders and professionals in 
Africa. Bull. Int’l Fisc. Doc. 33:162- 
178, °79. 

[Ghana, Mauritius, Burundi, Came- 
roon, Gabon, Madagascar, Sierra Le- 
one, Morocco, Lesotho, ECA] 

Mann, A.J.: The evolution of Mexico’s 
public expenditure structure, 1895- 
1975. Bull. Int’l Fisc. Doc. 33:514-523, 
79. 

Marti, M.M.: Latin American tax law 
update:1978. Lawyer of the Americas 
11:120-45, °79. 

Massone, P.F.: The Mexican value ad- 
ded tax (Recent developments in 
Latin America). Bull. Int’l Fisc. Doc. 
33:539-545, 549, 79. 

Miura, Makoto: Japan: The 1979 tax re- 
form. Paving the way for a new tax. 
Bull. Int’l Fisc. Doc. 33:390-395, °79. 

Nagy, Tibor: Multilateral tax agree- 
ments and tax coordination in the 
CMEA. Europ. Taxation 19:379-88, ’79. 

Nagy, Tibor: USSR: taxation of foreign 
legal entities and citizens. Intertax 
1979:434-41, ’79. 

Netherlands. Permanent establishment 
(Ruling). Europ. Taxation 19:61-62, 
719, 

Nielsen, Thoger: The taxation of trans- 
fers of family-held enterprises on 
death or intervivos (General report). 
Cahiers Dr. Fisc. Int’l 64a:15-39, ’79. 

Nieto, Genaro: The effect of losses in 
one country on the tax treatment of 
other countries of an enterprise or 
associated companies engaged in in- 
ternational activities. Mexico (Na- 
tional report). Cahiers Dr. Fisc. Int’l 
64b:341-50, °79. 

Osterwell, Eric: Belgian income tax 
treatment of transactions between 
related persons. Int’l Lawyer 13:703, 
710, 79. 

Perone, Leonardo: The effect of losses 
in one country on the tax treatment 
of other countries of an enterprise or 
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associated companies engaged in in- 
ternational activities. Italy (National 
report). Cahiers Dr. Fisc. Int’l 
64b:305-12, ’79. 

Philippines. Rules on taxation of non- 
resident citizens. Revenue Regula- 
tions 1-79. For. Tax L. Bi-Weekly 
Bull. 30 No. 33 & 34:1-5, ’79. 

Radler, A.J.: The German imputation 
system. Model computation of tax 
burden of a German subsidiary or 
branch. Bull. Int’l Fisc. Doc. 33:317- 
320, °79. 

Russia (USSR). Instruction on how to 
use the Decree of the U.S.S.R. Coun- 
cil of Ministers of May 12, 1978 on 
“Income Tax levied on Foreign Jurid- 
ical and Physical Persons.” [Text] 
Europ. Taxation 19:12-20, 79. 

Sangal, P.S.: Taxation of multinational 
corporations. J. Ind. L. Inst. 21:512- 
526, *79. 

Scandinavia. Taxes in Scandinavia af- 
fecting corporations. A comparative 
study. Bull. Int’l Fisc. Doc. 33:352-367, 
79. 
[Denmark, 
Sweden] 

Spain. The Spanish tax reform 1979 
(Tax notes). Europ. Taxation 19:32- 
34, 79. 

Strobl, Jakob: General tax problems of 
transfrontier corporate transactions. 
Bull. Int'l Fisc. Doc. 33:378-381, ’79. 

Sweden. Swedish tax system. For. Tax 
L. Bi-Weekly Bull. 29 No. 51-52;5-15, 
79. 

Thailand. Taxation laws of Thailand. 
L.J. of the Marut Bunnag Int’l L. Of- 
fice 6 No. 1:1-11, °77. 

Thimmaiah, G.: Tax reform in India: an 
evaluation of the Report of the Indi- 
rect Taxation Enquiry Committee 
(1977-78). Bull. Int’l Fisc. Doc. 33:51- 
60, 79. 

Thorell, Per: The effect of losses in one 
country on the tax treatment of 
other countries of an enterprise or 
associated companies engaged in in- 
ternational activities. Sweden (Na- 
tional report). Cahiers Dr. Fisc. Int’l 
64b:417-27, °79. 

Ting, J.C.: Preliminary notes on taxa- 
tion in the People’s Republic of 
China. Rev. Soc. L. 5:347-356, ’79. 

Uchtmann, D.L., Kaneen, C. & Guther, 
H.D.: Inheritance and gift taxation of 
agricultural property: a Euro-Ameri- 


Finland, Norway, 
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can comparison. So. Dakota L. Rev. 
24:649-80, 79. 
[France, Fed. Rep. of Germany, Ire- 
land, Netherlands, U.K., U.S.] 

van Hoorn, J. Jr.: Multilateral conven- 
tion for the avoidance of double taxa- 
tion of copyright royalties? Bull. Int'l 
Fisc. Doc. 33:382-385, ’79. 

van Waardenburg, D.A.: France: Fi- 
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nance Bill 1980. Europ. Taxation 
19:310-20, °79. 

van Waardenburg, D.A.: France: The 
Finance Law 1979: its impact on the 
computation of business income. 
Europ. Taxation 19:118-26, ’79. 

Wulf, Luc de: Customs valuation prin- 
ciples and practices. Bull. Int’l Fisc. 
Doc. 33:243-248, 79. 


X. PRIVATE INTERNATIONAL LAW (CONFLICT OF LAWS) 


Books: 


Dicey and Morris On the conflict of 
laws. 10th ed. Under gen. editorship 
of J.H.C. Morris with specialist edi- 
tors. London, 1980. 2 vols. 1351 p. 

The introduction of the work lists the 
more important changes in the work. 
Some of these to be mentioned are: a 
new introductory chapter, Rule 18 on 
state immunity in consequence of the 
State Immunity Act 1978, Rules 40-45 in 
consequence of the Domicile and Mat- 
rimonial Proceedings Act 1973, a new 
separate Chapter 32 on foreign cur- 
rency obligations, Rules 203 & 207 on 
the Arbitration Act 1975 and Rule 208 
on the Arbitration Act 1979. 
Ehrenzweig, A.A. & Strénholm, Stig: 

Torts—Introduction. In: International 

Encyclopedia of Comparative Law. 

Vol. 3. Chapter 31. Tubingen-Alphen 

aan den Rijn, 1980. 7 p. 

Enrenzweig, A.A.: Enterprise liability. 
In: International Encyclopedia of 
Comparative Law. Vol. 3. Chapter 32. 
Tubingen-Alphen aan den Rijn, 1980. 
46 


p. 

This study deals mainly with “strict” 
liability arising from injuries caused by 
automobile accidents, air accidents 
and the like. 

England. The Law Commission. Classi- 
fication of limitation in private inter- 
national law. London, 1980. 86 p. 
(Working Paper No. 75.) 

Graveson, R.H.: The origin of the con- 
flict of laws. In: Festschrift fur Kon- 
rad Zweigert. Tubingen, 1981, p. 93- 
107. 

Institut Universitaire International 
Luxembourg (Session 1979, sous la 
direction de Francois Rigaux). 
L’influence des Communautés 
européennes sur le droit interna- 
tional privé des Etat membres/The 
influence of the European Communi- 





ties upon private international law of 

the member states. Bruxelles, 1981. 

274 p. 

Papers by various authors in French 
or English. The English contributions 
are: Unification of national law and the 
uniformalisation of the rules of private 
international law by Ulrich Drobnig; 
Conflict of laws in matters of torts, the 
common law approach by Kurt Lip- 
stein; Comparative study of the rules 
of conflicts law in the field of contracts 
by C.G.J. Morse; Party autonomy in 
the EC Convention on the Law Appli- 
cable to Contractual Obligations by 
Ole Lando. 

Lando, Ole: Conflict-of-law rules for ar- 

bitrators. In: Festschrift fir Konrad 

Zweigert. Tubingen, 1981, p. 157-178. 

Lipstein, Kurt: Private international 

law with a social content—A super 

law? In: Festschrift far Konrad 

Zweigert. Tubingen, 1981. p. 179-197. 

Morris, J.H.C.: The conflict of laws. 2d 
ed. London, 1980. 552 p. 

Stréholm, Stig: International tort. In: 
International Encyclopedia of Com- 
prative Law. Volume 3. Chapter 33. 
Tubingen-Alphen aan den Rijn, 1980. 
23 p. 

This chapter deals with torts in gen- 
eral whether intentional or negligent), 
and special forms (adultery, breach of 
promise to marry, defamation, false 
imprisonment, malicious prosecution, 
infringement of property rights, etc.). 
von Mehren, A.T.: The significance of 

the state for choice of law. In: Fest- 

schrift fur Konrad Zweigert. Tub- 

ingen, 1981, p. 287-306. 


ARTICLES: 


Alexander, G.S.: The concept of func- 
tion and the basis of regulatory in- 
terests under functional choice-of- 
law theory: the significance of benefit 
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and the insignificance of intention. 
Va. L. Rev. 65:1063-91, °79. 

Almond, M.A.: Settlement of interna- 
tional commercial disputes. North 
Car. J. Int’l L. & Com. Reg. 4:107-40, 
79. 

Audit, Bernard: A Continental lawyer 
looks at contemporary American 
choice-of-law principles. Am. J. 
Comp. L. 27:589-603, "79. 

Blom. Joost: Choice of law methods in 
the private international law of con- 
tract. Pt. II (to be concluded). Can. 
Yb. Int’l L. 17:206-46, °79. 

Braekhus, Sjur: Choice of law 
problems in international shipping 
(recent developments). Rec. des 
Cours 164 (1979-III):251-338, 79. 

Carbonneau, T.E.: The French exe- 
quatur proceeding: the exorbitant ju- 
risdictional rules of articles 14 and 15 
(Code Civil) as obstacles to the en- 
forcement of foreign judgments in 
France. Hastings Int’l & Comp. L. 
Rev. 2:307-22, ’79. 

Carriage of goods by sea. (Unification 
of International Trade law: UNCI- 
TRAL’s First Decade. Symposium) 
Am. J. Comp. L. 27:353-447, ’79. 
Contributions on various aspects of 

the subject by Sinha Basnayake, Rob- 

ert Hellawell, Erling Selvig, Jan 

Ramberg, Joseph C. Sweeney. 

Convention on the Law Applicable to 
Agency (Concluded 14 March 1978). 
[Text] Rev. Dr. Uniforme 1978-II:201- 
221, °78. 

Carter, P.B.: Decisions of British 
courts during 1979 involving ques- 
tions of public or private interna- 
tional law: Private international law. 
Brit. Yb. Int’l L. 50:241-56, 79. 

Cummings, P.A.: Quasi in rem jurisdic- 
tion over foreigners (Note). Cornell 
Int’l L.J. 12:67-86, °79. 

Denmark-Ireland-United Kingdom. 
Convention on accession to the Con- 
vention on Jurisdiction and the En- 
forcement of Judgments in Civil and 
Commercial Matters [Done at Lux- 
embourg, October 9, 1978]. Int’l Leg. 
Materials 18:8-43, ’79. 

Diamond, A.L.: Conflict of Laws in the 
EEC. Current Leg. Probl. 32:155-77, 
79. 

Edwards, A.B.: Choice of law in delict: 
rules or approach? S.A.L.J. 96:48-80, 
"79 


[South Africa, common] 
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Gruson, Michael: Governing law 
clauses in commercial agreements— 
New York’s approach. Col. J. Trans- 
nat’l L. 18:323-79, ’79. 

Hartley, T.C.: Beyond the proper law. 
Mandatory rules under Draft Con- 
vention on Law Applicable to Con- 
tractual Obligations. Europ. L. Rev. 
1979:236-43, ’79. 

Hay, Peter & Muller-Freienfels, Wolf- 
ram: Agency in the conflict of laws 
and the 1978 Hague Convention. Am. 
J. Comp. L. 27:1-49, °79. 

[U.S., English, French, German law] 

Hay, Peter: The interrelation of juris- 
diction and choice-of-law in United 
States conflicts law. Int’l & Comp. 
L.Q. 28:161-183, °79. 

Inter-American Convention on Con- 
flicts of Laws Concerning Commer- 
cial Companies [Done at 
Montevideo, May 8, 1979]. Int’l Leg. 
Materials 18:1222-1224, ’79. 

[OAS] 

Inter-American Convention on Domi- 
cile of Natural Persons in Private In- 
ternational Law [Done _ at 
Montevideo, May 8, 1979]. Int’l Leg. 
Materials 18:1234-1236, 79. 

[OAS] 

Inter-American Convention on Extra- 
territorial Validity of Foreign Judg- 
ments and Arbitral Awards [Done at 
Montevideo, May 8, 1979]. Int’l Leg. 
Materials 18:1224-1227, ’79. 

[OAS} 

Inter-American Convention on General 
Rules of Private International Law 
{Done at Montevideo, May 8, 1979]. 
Int’l Leg. Materials 18:1236-1238, ’79. 

International sale of goods. The Draft 
Convention on Contracts for the In- 
ternational Sale of Goods. (Unifica- 
tion of International Trade law: 
UNCITRAL’s First Decade. Sympo- 
sium.) Am. J. Comp. L. 27:223-352, ’79. 
Contributions on aspects of the Con- 
vention by John Honnold, Barry 
Nicholas, E. Allan Farnsworth, Eric 
E. Bergsten & Anthony J. Miller, 
Sinichiro Michada, P.M. Roth, Gyula 
Eorsi. 

Jacobs, D.M.: Extraterritorial applica- 
tion of competition laws: an English 
view. Int’l Lawyer 13:645-, 665, °79. 

Kegel, Gerhard: Paternal home and 
dream home: traditional conflict of 
laws and the American reformers 
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[Transl. from the German]. Am. J. 
Comp. L. 27:615-633, ’79. 

Laughlin, J.P.: Choice of law in the 
Federal Admiralty Court. J. Maritime 
L. & Comm. 10:165-97, ’79. 

Lynch, D.O.: Recent developments in 
securing jurisdiction over foreign 
firms and individuals. Lawyer of the 
Americas 11:375-95, ’79. 

McClellan, A.: Jurisdiction and the rec- 
ognition and enforcement of judg- 
ments in civil and commercial 
matters in the European Communi- 
ties. A resume of recent develop- 
ments. [Case law.] Comm. Market L. 
Rev. 16:268-283, 79. 

Magnus, Ulrich: European experience 
with the Hague Sales law. Comp. L. 
Yb. 3:105-123, 79. 

Martinez Llanes, H.A.: Foreign nation 
judgments: recognition and enforce- 
ment of foreign judgments in Florida 
and the status of Florida judgments 
abroad (Note). Fla. L. Rev. 31:588-630, 
79, 

Muller-Freienfels, W.: Conflicts of law 
and constitutional law. Univ. Chi. L. 
Rev. 45:598-611, ’78. 

Parra-Aranguren, Gonzalo: Recent de- 
velopments of conflict of laws con- 
ventions in Latin-America. Rec. des 
Cours 164 (1979-III):55-170, ’79. 

Philip, Alan: General course on private 
international law. Rec. des Cours 160 
(1978 II):1-74, °78. 

Polzien, G.M.: International estate liti- 
gation in German courts. Int’l Leg. 
Practitioner 4:7-11, ’79. 
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Sawaki, Takao: Battle of lawsuits—lis 
pendens in international relations. 
Jap. Ann. Int’l L. 23:17-29, ’79/80. 

Spiro, Erwin: Kinds of conflicts rules. 
S.A.L.J. 96:598-606, ’79. 

Sprio, Erwin: Must foreign law be ap- 
plied? Comp. & Int’l L.J. South. Afr. 
12:319-325, 79. 

[South Africa] 

Sumampouw, M.: The new Hague Con- 
ventions in the Dutch courts. The 
Hague Convention Concerning the 
Jurisdiction of Authorities and the 
Law Applicable in Respect of the 
Protection of Minors, 5 October 1961. 
Netherl. Int’l L. Rev. 26:60-77, ’79. 

United Nations Commission on Inter- 
national Trade Law. Draft Conven- 
tion on Contracts for’ the 
International Sale of Goods. Ch. II. 
Int'l Leg. Materials 18:639-666, ’79. 

Verheuil, Hans: Public policy and rela- 
tivity. Netherl. Int’l L. Rev. 26:109-29, 
"79. 

Voskuil, C.C.A.: Emancipation of 
Dutch conflicts law in family mat- 
ters. Rabel’s Zschft. 43:346-63, °79. 

Welling, B. & Heakes, E.A.: Torts and 
foreign immovables jurisdiction in 
conflict of laws. U. West. Ont. L. Rev. 
18:295-315, ’79/80. 

Williams, S.A. comp.: Digest of impor- 
tant Canadian cases reported in 1978 
in the fields of public international 
law and conflict of laws. Can. Yb. 
Int’l L. 4:396-416, "79. 
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AMERICAN ASSOCIATION FOR THE COMPARATIVE 
STUDY OF LAW, INC. 


The annual meeting of Sponsor Members and Directors took place in New Orle- 
ans at Tulane University Law School on 7 November 1981. The election of the Univer- 
sity of San Diego School of Law as a Sponsor Member was ratified and the following 
were elected as Directors: 


Kenneth Abbott 
Hans W. Baade 
John J. Barcelo III 
M. Cherif Bassiouni 
Don Berger 


Edgar Bodenheimer 
Jorge Carpizo 


David Clark 
Lung-chu Chen 
David Engel 


John G. Fleming 


Dale B. Furnish 
Bryant Garth 

Mary Ann Glendon 
Michael W. Gordor 
Whitmore Gray 
John N. Hazard 

Dan F. Henderson 
Peter E. Herzog 
John O. Honnold, Jr. 
Kenneth L. Karst 


Chin Kim 

Boris Kozolchyk 

P. John Kozyris 

Harry D. Krause 

John H. Langbein 
Alain Levasseur 

Tang Thi Thanh Trai Le 
Leon S. Lipson 

John H. Merryman 
Fred L. Morrison 

Ved P. Nanda 
Christopher Osakwe 
Courtland H. Peterson 
Edward D. Re 


Keith S. Rosenn 


Northwestern University School of Law 

University of Texas School of Law 

Cornell Law School 

De Paul University College of Law 

McGeorge School of Law, University of the 
Pacific 

University of California School of Law (Davis) 

Universidad Nacional Autonoma de Mexico, In- 
stituto de Investigaciones Juridicas 

University of Tulsa College of Law 

New York Law School 

State University of New York at Buffalo School 
of Law 

University of California School of Law (Berke- 
ley) 

Arizona State University College of Law 

Indiana University School of Law 

Boston College Law School 

University of Florida, Holland Law Center 

University of Michigan Law School 

American Foreign Law Association 

University of Washington School of Law 

Syracuse University College of Law 

University of Pennsylvania Law School 

University of California School of Law (Los 
Angeles) 

California Western School of Law 

University of Arizona College of Law 

Ohio State University College of Law 

University of Illinois College of Law 

University of Chicago Law School 

Louisiana State University Law School 

Notre Dame Law School 

Yale Law School 

Stanford University Law School 

University of Minnesota Law School 

University of Denver College of Law 

Tulane University School of Law 

University of Colorado School of Law 

American Association for the Comparative 
Study of Law, Inc. 

University of Miami School of Law 
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Hans Smit Columbia University School of Law 

Michael A. Schwind New York University School of Law 

Arthur T. von Mehren Harvard University Law School 

Edward M. Wise Wayne State University Law School 

Stephen G. Wood Brigham Young University, J. Reuben Clark 
Law School 

Wayne Woody University of California, Hastings College of the 
Law 


The AACSL Officers elected to serve for 1981-82 are: Hon. Edward D. Re (Presi- 
dent); Arthur von Mehren (Vice-President); Mary Ann Glendon (Secretary); Court- 
land H. Peterson (Treasurer). 

Subsequently, a meeting of the Board of Editors of this Journal took place, with a 
report by the Editor-in-Chief and discussion of matters of editorial policy. 


INTERNATIONAL FACULTY OF COMPARATIVE LAW 


Prior to his unexpected death in Paris by heart attack on November 8, 1981 in his 
75th year, Dean René Rodiére had completed the program for the traditional spring 
session to be held at Strasbourg from March 22 - April 17, 1982. Professor Georges 
Vedel remains President of the Faculty and will preside at the election of a new 
Dean. Professor A. Rieg of Strasbourg continues as Director of the Faculty. Informa- 
tion on Faculty programs for the traditional Easter and summer sessions may be ob- 
tained from him at Faculté Internationale de Droit Comparé, Place d’Athénes, 67084, 
Strasbourg, France. Spring sessions always include the traditional introductory 
course taught in English, French and German language divisions plus the advanced II 
and III Cycle courses. Summer sessions are held regularly at various other Universi- 
ties and are conducted largely in France, although students may speak in English. 

Under Dean Rodiére’s leadership since 1960, the Faculty returned to its name as 
created by its founder, Felipe déSola Canizares, and reflected Dean Rodiére’s con- 
cerns. Born and educated in Algeria; one-time Secretary General of the pre-indepen- 
dence Government of Tunisia, and Professor of Law at Paris from 1954-1979, Rodiére 
was a pillar of comparative law studies in France, dividing his administrative time be- 
tween the International Faculty and the Centre frangais de droit comparé, of which 
he was president from 1960 until 1979. A festschrift was published in his honor in 
1981, containing papers by many members of the International Faculty. 
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